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Contacting the OFT

If you think that any of the standard terms in a consumer contract are unfair you may contact OFT at the address below or your local Trading Standards Department.  If you have any comments on the contents of this Bulletin, please write to:
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  Office of Fair Trading

  Fleetbank House
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  London  EC4Y 8JX




email  
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The Regulations

Copies of the Unfair Terms in Consumer Contracts Regulations (ref: SI 1999/2083), which include the Schedules referred to in this Bulletin, can be purchased, price £2.00, from Stationery Office bookshops, or by post from:

      The Stationery Office Publications Centre

      PO Box 29

      Norwich NR3 1GN 

Copies are also available on the internet at:

www.hmso.gov.uk/si/si1999/19992083.htm
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1 

INTRODUCTION

1.1
This is issue 13 of the periodic Unfair Contract Terms Bulletin in which the Director General of Fair Trading publishes details of cases where terms he considers unfair have been either amended or dropped.  Where the Director General considers that a term drawn up for general use is unfair he has power to seek an order forbidding any further use of it.  However, cases are normally resolved through the acceptance of informal undertakings in lieu of court proceedings.  The Director General also has the power to publish information about the Unfair Terms in Consumer Contracts Regulations 1999 and the work of the OFT.

1.2
This bulletin covers the period between July and September 2000.  Part 2 contains reports of 31 cases completed in this period in which 232 standard contract terms were abandoned or amended as a result of enforcement action by the OFT under Regulation 10, in all cases by means of acceptance of undertakings.  

Computer equipment

1.3
The reports include four computer equipment cases: First Micronics, Lasertek, Micro Anvika and Watford Electronics (in all except the Lasertek case, formal undertakings were given, and these are reproduced at Annexe A-C).  All four contracts include extensive exclusions of liability for supplying faulty goods and other terms making it more difficult for the consumer to reject faulty goods and get redress.  Regrettably, these sorts of terms appear to be in common use in the personal computer sector.  All four contracts restricted the consumer’s rights to reject goods by requiring the consumer to return goods in the original packaging and/or at his own expense. Three of the contracts excluded liability for terms agreed orally (eg with salesmen); three excluded liability for delay and all limited the time in which the consumer could reject faulty or misdescribed goods (between 2 and 14 days) - when serious faults could take longer to identify – or placed other conditions on the return of faulty goods. One contract required the consumer to return faulty software unopened; two restricted the right to determine whether the goods were faulty to the supplier only; and another restricted the consumer to either a repair or exchange (ie excluded the possibility of refund).  All the contracts contained further exclusions of liability and other types of unfair term.

University student accommodation 

1.4
Three cases (those of Keele, Derby and Writtle) deal with university or college student accommodation. These hall accommodation agreements made the student liable for fees for an entire year, but they did not require the college to mitigate its loss where the student had to vacate the accommodation early.  The OFT asked that the term make it clear that the student’s liability was for the whole period or until such time as the college, using all reasonable endeavours, was able to find a new occupant.  All three included exclusions of the supplier’s liability for his own negligence such as terms requiring the student to accept that the college did not take any responsibility for the loss or damage of any personal items on campus. Other questionable terms included those setting out additional charges for late payment.  The OFT objects to terms setting high or unspecified penalties for late payment of fees.  However it accepts that the student is liable for administrative charges which may arise because of late payment.  Collective liability terms also raise concerns. These make the students collectively liable where the responsibility for damage cannot be attributed to individuals. Without such terms, the costs of damage to accommodation caused by the students in residence would fall on their successors through increased fees, and such terms are thus not necessarily unfair, but the OFT considers that terms should give details of the appeals or disputes procedure in place.  The OFT also considers unfair the retention of initial accommodation deposit where the student has been refused a place at the college. Where the student withdraws before starting the course the college is expected to mitigate its loss.  The OFT has other concerns with hall accommodation contracts and will be drawing these to the attention of the appropriate representative bodies.

Package holiday contracts 

1.5
Another group of reports of note is three package holiday cases: Euro Trav, EuroSave Travel Club, and Holiday Mediterranean (trading as Flightseekers and as Flightfinders Florida Dreams). This is a less homogenous group but the unfair terms against which enforcement action has been taken are indicative of the sorts of unfair terms commonly found in the large number of package holiday cases currently being considered under the Regulations.  It is common to find various standard terms that do not properly reflect the requirements of the Package Travel, Package Holiday and Package Tours Regulations 1992, terms granting exclusive jurisdiction to the English courts, exclusions of liability, terms denying liability for statements or promises by agents or employees, and excessive scale charges for cancellation by the consumer.

Concordats with qualifying bodies

1.6
‘Qualifying bodies’ have power to take action against the use of unfair terms.  They are named in Schedule 1 to the Regulations. Bulletin 12 included copies of the concordats signed with the Consumers' Association, OFTEL, LACOTS and the Department of Enterprise, Trade and Investment (Northern Ireland).  Two further concordats have been signed: with the Office of Gas and Electricity Markets (OFGEM) on 9 October 2000, and with the Office of Electricity and Gas (OFREG) on 27 November 2000.  These are included at Annexe E.  Discussions on the remaining concordats continue with the other qualifying bodies and with the Financial Services Authority, which expects to become a qualifying body in early 2001.

Unfair Contract Terms Guidance

1.7
Comprehensive guidance on the application of the Regulations to contracts for the sale of goods was issued in February 2001.  It also includes the updated ‘specimen terms’ directory last issued in Bulletin 5 and draws on cases up to and including Bulletin 12.

Interest after judgment clauses 

1.8
The text of the undertakings given by Paragon Group of Companies plc about the use of interest after judgment clauses (reported in part 1 of Bulletin 12) is included at Annexe D.  First National Bank plc has been given leave to appeal by the House of Lords against the decision by the Court of Appeal in February 2000 that its interest after judgment clause was unfair.

Action on full payment in advance clauses 

1.9
MFI and B&Q

The Director General has accepted undertakings from two of the largest suppliers in the country of fitted home improvements – MFI and B&Q.  This is a result of his initiative against contract terms which force consumers to pay in full before their kitchens, bathrooms or bedrooms have been fitted or even delivered.  The Director General believes that if consumers make full payment in advance for this kind of product, and a problem occurs, they are left at a serious disadvantage, because they cannot hold back part of the contract sum until defects are put right.

Customers of MFI and B&Q will continue to pay in full before delivery.  However, if a consumer expresses dissatisfaction, either with the product itself or with the installation, the company concerned will pay 20% of the total cost into an independent trust account.  The account will be administered by Qualitas, the trade body which already provides a dispute-resolution service for the furnishing industry.  The company will not be able to access this money until the consumer’s complaint has been resolved.

Under the schemes proposed by both companies, dissatisfied consumers will first be able to use Qualitas’ informal conciliation service.  If this does not resolve the complaint, Qualitas will obtain evidence from both sides of the dispute, and may supplement this with an on-site visit by an independent expert.  It can order the companies to put things right even if the cost to the companies is a good deal more than the 20% already paid over.  The decision will be binding on MFI and B&Q, and they risk expulsion from Qualitas if they do not abide by it. Any such expulsion would result in the company’s undertaking to the Director General being breached, and enforcement action would follow.  If consumers are unhappy, they still have their right to go to court.  The OFT would like to hear quickly of any difficulties consumers experience.

Full case reports will appear in the next bulletin.

2
CASE REPORTS

2.1 The purpose of the case reports is to give enough information about significant changes in terms secured by the OFT and qualifying bodies to enable consumers, consumer advisers, and other agencies to see whether undertakings to drop or amend terms in line with the Unfair Terms in Consumer Contracts Regulations 1999 are being honoured.

2.2 When a case ends in undertakings, formal or otherwise, the OFT invariably makes clear to the supplier that revised contracts, and even individual terms that have been revised, are not immune from future action.  Only the courts have the power to determine whether a term is unfair.  The Director General remains under a duty to consider complaints that any standard terms are unfair.  In some cases, however, the OFT’s willingness to consider future action in the light of the possibility of subsequent complaints may be more specifically indicated.  This usually occurs where the OFT has concerns about the potential unfairness of a term, but lacks sufficient evidence of a real possibility of harm to the consumer to warrant pressing a demand for it to be dropped.  The terms on which the Director General’s position has been specifically reserved are identified in the case reports, so that consumers and other agencies can monitor their use and report any unfairness.

2.3 Any title of the contract is given under ‘Contract identifier’ together with any reference numbers.  The number of any revised term is given as well as the original term, except in some cases where the contract has been so comprehensively redrafted that the replacement terms cannot be readily distinguished.  Reasons why terms were considered unfair are indicated, and, where they were amended rather than simply deleted, the nature of the changes introduced is summarised.  To avoid uncertainty, the date on which final revisions were agreed is also given in the case report.  The intention is to say enough to enable monitoring authorities to check whether old terms are still in use or have been replaced.

2.4 Please note that it cannot be assumed that any term apparently matching the description of a revised term will necessarily be fair.  The aim is to illustrate the OFT’s line on the fairness of different kinds of terms as concisely as possible.  For convenience, the reasons for considering terms unfair are generally indicated by reference to the nearest example of unfair terms given in Schedule 2 to the Regulations – the so-called ‘grey list’.  This is not a full explanation.  Fairness is assessed by reference to the test embodied in Regulations 5 and 6, not on the basis of establishing a correspondence with one of the types of term listed in the Schedule.  Schedule 2 is non-exhaustive, and simply illustrates a number of types of term which may be considered unfair in the light of all the circumstances.  Items in the Schedule overlap, and terms often resemble more than one such item in different ways.  Where this occurs, the most obviously appropriate illustrative term is selected for citation.  In cases of particular interest, additional descriptive information is given in a separate part of the case report.

2.5 Often in small contracts, terms are not numbered and therefore no numbers appear in the side columns – headings or descriptions of the terms are used instead.

1
AC (U.K.) Ltd t/a Allied Carpets

Name of business
AC (U.K.) Ltd t/a Allied Carpets 
Lead TSD
London Borough of Bromley

Trading sector
Furnishings
Contract identifier
Sales invoice - Terms and conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

2.1
1(b) and Regulation 7: referred to legislation which consumer might not be familiar with and suggested statutory rights could be varied by contractual terms.
References to the Sale of Goods Act 1979 and its variation by contractual terms removed.
1

2.2
1(n): stated that no change could be made to the contract unless agreed in writing by the supplier.
Deleted.


3.1
1(k): allowed supplier to make changes in specification of goods.
Revised to state that any changes in specification will not significantly affect the quality or fitness for purpose of the goods.
3

3.2
1(e): allowed the supplier to claim 20% of the contract price in the event of consumer cancellation and stated that the contract could not be cancelled by the consumer after delivery.
Revised to state that if the consumer cancels wrongfully he has to pay for any losses caused to the supplier by the cancellation and that the order cannot be cancelled after delivery.
5.1

3.3
1(d): allowed the supplier to cancel the contract at any time before goods were ready for delivery due to any cause beyond its reasonable control but limited the supplier’s liability to refund of deposit or advance payments.
Revised so that interest is payable on the amount to be refunded to the consumer in the event of cancellation by the supplier. 
5.2

6.3
1(o): prevented the consumer from cancelling the agreement if the supplier failed to fulfil its obligations in respect of delivery by instalments.
Deleted.


6.4
Unfair enforcement clause: If the consumer failed to take delivery within two weeks of notification that the goods were ready the supplier could sell the goods and charge the consumer the shortfall between the contract price and the amount received.
Revised to allow a period of two months in which to take delivery, with storage charges to be paid by the consumer after this time.  Outlines a further procedure where a consumer then fails to take delivery.
4.3

7.1.1 and 7.1.2
Transferred inappropriate risks to consumers in respect of damage to or loss of goods not in their possession.
Deleted.


7.3
Regulation 7: use of legal jargon in respect of the passing of property.
Deleted.


8.1 and 10.7
Regulation 7: inadequate reference to statutory rights.
Revised to give details of where to obtain further information about statutory rights.
See end of contract

8.2
1(b): suggested that defective goods had to be reported to the supplier in writing within seven days of delivery or discovery of defect.
Revised to state that complaints should be made promptly.
6.1

9.1 (first sentence)
1(f): if the consumer became bankrupt the supplier could suspend delivery and deny any further liability.
Deleted.


10.3
Regulation 7: use of legal jargon (‘waiver’).
Deleted.


10.5
1(n): stated that no other terms applied to the contract.
Deleted.


10.6
1(b): limited supplier’s liability in respect of goods supplied to the consumer’s specification.
Revised to limit supplier’s liability for goods supplied to incorrect measurements provided by the consumer.
6.3

Specific reservations
The OFT reserved the Director General’s position in respect of four of the revised terms:  term 3, as there may be instances where a slight variation in the specification of the goods significantly affects the quality or fitness of the goods; terms 5.1 and 5.2, as the supplier has not specified the circumstances beyond its reasonable control which would entitle it to cancel the order; and term 6.2, as the words ‘if we accept your complaint’ could be interpreted as giving the supplier the right of the final decision.

Undertakings accepted
28 September  2000               Seventeen terms revised or deleted

2
ANC Rental Corporation (UK) Ltd t/a National Car Rental Ltd t/a National Car Rental

Name of business
ANC Rental Corporation (UK) Ltd t/a National Car Rental Ltd t/a National Car Rental
Lead TSD
City of Leicester

Trading sector
Car rental
Contract identifier
Rental Agreement 12/11/1/98 – Terms and conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

3
Regulation 7: use of jargon such as ‘indemnify’.
Revised to provide an explanation of the consumer’s obligations.
3

5
1(b) and Regulation 7: exclusion of liability by supplier coupled with wide indemnity clause.
Revised to limit consumer liability to specified circumstances.
6

13a
1(e): allowed the supplier to charge an administration fee equal to the amount of an unpaid fine incurred by the consumer hiring the vehicle.
Revised to limit the fee to no more than an amount equivalent to the actual cost of the penalty incurred.
To be notified

14
1(b): exclusion of liability for delays and consequential loss. 
Revised so that this exclusion has been removed.
To be notified

Intelligibility
Legal jargon removed to improve clarity.

Undertakings accepted 
23 August 2000                                               Four terms revised

3
Amtrak Express Parcels Ltd

Name of business
Amtrak Express Parcels Ltd 
Lead TSD
Bristol City Council

Trading sector
National and international courier services
Contract identifier
Conditions of carriage

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

7
Placed a significant limit on the availability of the ‘Money Back Guarantee’, an important feature of the service offered.  The term was not drawn to the consumer’s attention, contrary to the requirement of good faith.
Revised to give more prominence to the statement that the ‘Money Back Guarantee’ does not apply where delivery is delayed by factors beyond the carrier’s control.
Important Notice – point 6

16.6
1(b): limited carrier’s liability for loss or damage as the possible causes listed may have been within the carrier’s control.
Revised to apply only to circumstances beyond the carrier’s control.
16.6

16.7 
1(b): limited carrier’s liability for consequential loss.
Revised so that this limitation applies to business contracts only and not to consumer contracts.
16.7

21
1(q): limited jurisdiction to the English courts.
Revised to remove the exclusive jurisdiction of the English courts and states that relevant United Kingdom law applies.
21

Other information
A notice has been added to the beginning of the contract which alerts consumer customers (as opposed to business customers) to significant terms and to terms which may limit the carrier’s liability.

Undertakings accepted
12 September 2000                                        Four terms revised

4
Ballooning Adventures Ltd

Name of business
Ballooning Adventures Ltd
Lead TSD
Northumberland County Council

Trading sector
Balloon flights
Contract identifier
Terms & conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

3
1(b): allowed the supplier to terminate a flight for any reason.
Revised to provide detailed explanation of why flights may have to be cancelled.
Our Obligations To You: term 3

4
Contained unfair restrictions on voucher extensions.
Revised terms contain rights to voucher extensions modelled on the BABO (British Association of Balloon Operators) terms, and in some respects the consumer has been given wider rights than those in the BABO terms.
Our Obligations To You: terms 5 and 7

5
Contained unfair restrictions on refunds.
Revised so that the refund provisions are modelled on BABO terms.
Our Obligations To You: terms 6 and 8

7
1(b): excluded supplier’s liability for loss of or damage to consumer’s personal effects.
Revised to make the supplier’s insurance provisions clear and to remind consumers that they may wish to take out their own insurance if they do not consider the supplier’s insurance cover adequate.
Our Obligations To You: term 10

Other information
The amount of the administration fee charged in the original terms 4 and 5 was queried.  Ballooning Adventures Ltd provided a satisfactory breakdown of the costs.  The revised terms clearly state what the fee is and when it will be applied.

The contract has been generally revised to follow the BABO model terms.

Undertakings accepted
8 August 2000                                                Four terms revised

5
Comet Group plc

Name of business
Comet Group plc
Lead TSD
Kingston-upon-Hull City Council

Trading sector
Electrical goods
Contract identifier
Comet Five Star Supercover Extended Warranty: Terms and Conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

4
Regulation 7: term required more prominence owing to the importance of its content, as repairs had to be authorised before the making of a claim on the warranty would be honoured.
Highlighted by being included under ‘Important Conditions’, and reference to ‘unlimited claims’ on front cover has been removed.
Important Conditions: 2

Complaints Procedure
Regulation 7:  ‘Your legal rights are not affected’ was included at the end of a large block of text.
Revised to state ‘The contents of this policy do not affect your statutory rights. If you have any doubts about your statutory rights please contact your local Trading Standards Dept. or Citizens’ Advice Bureau.’
Complaints Procedure

Other information
The warranty has been renamed ‘Accident & Breakdown Cover’.

Intelligibility
The layout and legibility were generally improved, with more prominent headings and a clearer typeface.

Undertakings accepted
8 August 2000                                                    Two terms revised

6
Confederation of Passenger Transport UK

Name of business
Confederation of Passenger Transport UK
Lead TSD
City of Westminster

Trading sector
Coach hire
Contract identifier
Model Conditions for Private Hire Contracts

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

1
Regulation 7: consumer’s responsibilities in respect of other coach passengers not expressed in plain language, and term drafted using legal jargon.
Revised so that consumer’s responsibilities are expressed in plainer language.  Legal jargon removed.
1

4(a)


Regulation 7: unclear how charges for additional time or mileage would be calculated.
Revised to state that charges for additional mileage or time will be provided to consumer on booking confirmation document. 
4

5
Potentially made consumer liable for additional expenses if the journey ran over time, even if the cause was beyond the consumer’s control.
Revised to state that consumer will not be responsible for additional costs incurred for reasons outside his control.
5

6
Regulation 7: stated that the legal seating capacity of the vehicle was not to be exceeded, but did not advise consumer of legal limit.
Revised to provide that the legal seating capacity will be specified at time of booking.
6

9
1(e): interest on late payments charged at rate of 2% compound interest per month. 
Interest rate reduced.
9

15
Regulation 7: failed to explain the consumer’s potential responsibilities under the Package Travel Regulations in plain language.
Revised so that the consumer’s potential responsibilities are clearly explained.
15

16(b)
1(b): limit of liability for loss of or damage to luggage was set at a potentially unfairly low level.
Revised so that limit increased.
16(c)



17 
Regulation 7: consumer was obliged to ensure compliance with legislation (concerning passenger conduct) which he was unlikely to be familiar with.
Revised to state that details of relevant legislation will be available to consumer on request.
17



18


1(b): potentially unfair time limit on claims as clause could be interpreted as excluding redress where claims made after 14 days.
Revised to encourage complaints to be resolved as they arise and, where unresolved, to be submitted within 14 days of termination of hire
18

21
1(l): potentially gave unfair right to increase the price of hire if supplier incurred additional costs beyond its control.
Revised to specify the circumstances which may give rise to increased costs and to state that consumer has the right to cancel if unhappy with increased price.
21

Other Information
The contract was redrafted to make the responsibilities of the parties clearer.

Undertakings accepted
4 July 2000                                                       Ten terms revised

7
Cosmopolitan Housing Association Ltd

Name of business
Cosmopolitan Housing Association Ltd
Lead TSD
City of Liverpool

Trading sector
Housing association: student accommodation
Contract identifier
Student Letting Agreement 97-98

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Front page of agreement
Regulation 7: unclear wording in respect of administration fee.
Revised to clarify when an administration fee becomes payable and to give details of the service charge.
Front page of agreement

1.1
1(l): provided for an increase in rent without allowing the student the right to withdraw from the agreement.
Deleted.


1.2.2
1(k) and 1(l): provided for a variation in the services provided and an increase in charges.
Deleted.


1.3
1(j): provided for the terms of the agreement to be varied which, although it provided for consultation, was without the apparent consent of the student.
Replaced by a new term providing that no variations will be made which adversely and significantly affect the student’s position except where this is reasonable and necessary to bring the agreement into line with current housing management good practice or Housing Corporation guidelines.
4.1.4

5.1 with 5.1.4
Permitted the association to terminate the agreement if the student broke one or more of the obligations in the detailed ‘Student Duties’. 
Revised so that the association can terminate where the student is in serious breach of the agreement.
6.4

5.2 with 5.3
1(e): provided that the association could give notice to a student who was in breach of obligations and refuse a refund of the rent.
Revised so that where the student is given notice for being in serious breach of the agreement, the association will attempt to re-let the room and will refund any pre-payments on a proportionate basis. When the room is re-let the obligation to pay rent ceases. When the room cannot be re-let, the student is liable for the rent for the remainder of the period.
6.4 and 6.5

Other information
The contract as a whole was revised and comprehensive advice was given to ensure that the new agreement met the requirements of the Regulations. 

Specific reservations
The Director General’s position was reserved on term 6.1.1 as there is an imbalance between this term and term 6.4.  Term 6.1.1 requires four weeks’ notice from the student where the association is in significant breach of the agreement, whereas term 6.4 permits the association to terminate immediately where the student is in serious breach of the agreement.

Undertakings accepted
12 July 2000                                  Eight terms revised or deleted

8
Drivemasters Ltd

Name of business
Drivemasters Ltd
Lead TSD
Wirral Metropolitan Borough Council

Trading sector
Driveways
Contract identifier
Standard Terms & Conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

2.1 and 2.4
1(n): unfairly excluded liability for oral representations and stated that any variations to the contract had to be agreed in writing by the supplier.
Revised to allow any special requests made by the consumer to be included in the agreement.
2.1.1

2.3
Consumer declaration: stated that the consumer’s signature signified acceptance of conditions, and could have led consumer to believe he could not subsequently challenge conditions.
Deleted.


3
1(e): potentially unfair penalty as deposit of 25%, which consumer forfeited if he cancelled wrongfully, was likely to be greater than any costs caused by cancellation.
Revised so that supplier will only retain costs actually incurred if consumer cancels.
3

4.1 
1(n): requirement for any amendment to be in writing could have unfairly excluded oral representations.
Requirement for written amendments removed.
4.1 

4.3 
1(f) and 1(b): allowed supplier to cancel upon adverse survey within 15 days of order, creating imbalance with term 3 which gave consumer five days to cancel without penalty. Supplier’s liability for loss or damage excluded.
Revised to give supplier five days in which to cancel upon adverse survey, and supplier’s liability for loss or damage is no longer excluded.
4.3

5.1
Regulation 7: not expressed in plain language, and made reference to statutory rights without explanation.
Deleted.


5.2
1(b): potentially unfair exclusion of supplier’s liability for consequential loss.
Revised so that term only excludes liability for unforeseeable losses.
5.1

5.3
1(m): by stating that materials or workmanship had to be agreed to be defective, term gave supplier unfair right to determine whether or not its obligations under the contract had been met.
Deleted.


5.4
1(b): potentially unfair exclusion of supplier’s liability for consequential loss, and unfair cap on liability.
Deleted.


5.5
1(b): potentially unfair exclusion of liability for poor workmanship. 
Revised so that supplier no longer seeks to exclude liability if it has been negligent.
5.2

5.6
1(b): potentially unfair exclusion of liability for poor workmanship.
Revised so that supplier no longer seeks to exclude liability if it has been negligent.
5.3

6.1
1(b) and Regulation 7: potentially unfair exclusion of supplier’s liability for delay. Also, consumer may not understand the phrase ‘time shall not be of the essence.’
Revised so that supplier can no longer seek to exclude liability if delay is caused by its default or negligence. Term written in plainer language.
6.1

6.2
1(b): placed obligation on consumer to take delivery of the goods, and may have constituted unfair transfer of risk. Term also sought to exclude liability for damage caused during delivery. 
Revised to state that consumer will provide reasonable facilities for delivery of goods, and no longer seeks to exclude supplier’s liability for damage.
6.2

6.3
Regulation 7: use of word ‘title’ in this context unlikely to have been understood by consumer. Statement that ‘the customer will be responsible for their safe custody and for any loss or damage to the goods’ may have been an unfair transfer of liability to the consumer.
Revised so that term is expressed in plainer language, and states that consumer will ‘take all reasonable precautions/steps to ensure safe custody of the goods’.
6.3

Specific reservations
The Director General reserved his position in respect of terms 4.4, 7 and 7.1 on the following grounds:  term 4.4 because it may allow the supplier to impose variations to the product that the consumer has ordered; and terms 7 and 7.1 because they may allow the supplier to assign the contract without the consumer’s consent.

Undertakings accepted
6 September 2000                      Fifteen terms revised or deleted

9
Euro Trav (UK) Ltd

Name of business
Euro Trav (UK) Ltd
Lead TSD
London Borough of Redbridge

Trading sector
Package holidays
Contract identifier
Terms and conditions (of “free” holiday offer)

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

4 
1(b): supplier did not offer any warranty for any services provided.
This part of the term has been deleted.
4

9
1(n): stated that no claims would be honoured outside the conditions in the contract.
Deleted.


11
1(n): supplier accepted no responsibility for verbal claims made by its agents.
Deleted.


16
1(b): supplier denied responsibility for any expense, loss or inconvenience, including lost luggage, caused by airports, booking agents, airlines etc.
Revised to remove reference to ‘booking agents’.
16

18
1(d): fees were non-refundable.
Revised to remove ‘non-refundable’ reference.
18

22
1(d): refusal of flights by consumer on Select 1 option released the supplier from any further obligation including payment of refunds or provision of alternatives.

1(n): consumer had to accept or decline the offer of a holiday within 24 hours.
Revised to remove reference to no liability for refunds or alternatives. Term now offers a switch from Select 1 to Select 2, 3 or mini break.

Revised so that consumer can accept holiday by telephoning on a given date which will be at least seven days from offer date.
22

23
1(n): failure to accept the Select 2 or 3 offer within 10 days released the supplier from further obligation to provide a holiday. No guarantee that a holiday will be available.
Revised so that the holiday offered is guaranteed provided it is accepted within seven days. Failure to do so will result in the offer being withdrawn and the supplier will contact consumer for next choice of date.
23

29
1(b): supplier did not accept responsibility for default or negligence of participating resorts.
Deleted.


Specific reservations
The Director General’s position has been reserved in respect of terms 3 and 19 which require consumers to return vouchers within 10 days to accept the offer of a holiday.

Undertakings accepted
1 September 2000                           Eight terms revised or deleted

10
EuroSave Travel Club Ltd

Name of business
EuroSave Travel Club Ltd
Lead TSD
Kent County Council

Trading sector
Package holidays
Contract identifier
Terms & Conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

3
1(b): excluded supplier’s liability to make any refund to the consumer even after confirmation of the contract. 
Exclusion deleted.
3

5
1(e): scale of cancellation charges was high.
Substantially amended in consumer’s favour.  See note below.
5

14
1(b): excluded supplier’s liability for any losses or expenses incurred due to delay or cancellation of sea crossings.
Deleted.


15
1(l): permitted supplier to charge for currency fluctuations in excess of 5% without allowing for any downward revision, in contravention of the Package Travel Regulations 1992.
Deleted.


Specific reservations
The Director General’s position has been reserved in relation to the current scale of cancellation charges in term 5.

Undertakings accepted
11 September 2000                          Four terms revised or deleted

11
F&I Services Ltd

Name of business
F&I Services Ltd
Lead TSD
Hertfordshire County Council

Trading sector
Motor vehicle servicing insurance
Contract identifier
Hondacare Service Budget Plan

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Front of contract – declaration statement
Consumer was required to sign declaration about contractual circumstances.
Revised to remove the ‘read and understood’ part of the declaration.
Front of contract  -declaration statement

1.6


Regulation 7: referred to monthly payments including VAT and management charge, which did not agree with the description of payments on the front of the form.
Revised to remove the ‘deposit’ and ‘monthly payments’ definitions and refer the consumer to the schedule of payments in section D of the application form.
1

2.3.4


1(i): referred to dealer’s terms and conditions being available on request.
Deleted.


5.2.3


1(g): permitted supplier to cancel without notice where the consumer was considered by F&I Services Ltd to be in breach of the contract.
Revised to require F&I Services Ltd to give consumer notice of termination of the agreement where the consumer is in breach of his obligations under the agreement.
7.4.1

5.2.4


1(g): permitted supplier to cancel without notice where the dealer or customer became bankrupt.
Revised to require F&I Services Ltd to give notice of termination where the consumer or dealer is declared bankrupt.
7.4.3

5.2.5


1(g): permitted supplier to cancel without notice where the dealer’s workshop was closed.
Reference to dealer’s workshop being closed has been removed from the circumstances under which F&I Services Ltd will terminate the agreement.


5.2.6


1(g): gave supplier right to cancel without notice where the dealer ceased to trade as an authorised Honda dealership.
Revised to require that F&I Services Ltd gives notice where the dealer ceases to carry on business at the address shown on the front of the agreement.
7.4.2

7.1


Excluded the consumer’s right to re-assign the warranty if vehicle was sold during warranty period.
Deleted.


8.3.2


Gave F&I Services Ltd powers to obtain information from anyone it considered necessary.
Revised so that F&I Services Ltd will only seek detailed personal and financial information from accredited credit reference agencies and the consumer’s bank or building society.
9.1

8.3.3


Permitted F&I Services Ltd to disclose the consumer’s personal information and details about the way in which the account was conducted to any motor trader or vehicle manufacturer, and any parent or subsidiary company.
Revised so that F&I Services Ltd will only pass information to its own associated companies.  The term also refers to the consumer’s right to withdraw permission for the disclosure of such information under the Data Protection Act 1998.
9.2

8.4


1(q): exclusive jurisdiction clause restricted settlement of disputes to English or Welsh courts.
Revised so that the agreement is governed by the laws of the country in which the dealer selling the agreement is based as shown in section F of application form.
10.6

Other information
The original complaint concerned terms which were not in use at the time the approach was made.  The supplier provided a revised contract for the OFT to comment on.

Intelligibility
The contract was rewritten in plain and intelligible language, and legal jargon, particularly in term 2.3.1 which addressed the consumer’s responsibilities under the agreement, was removed.

Undertakings accepted
7 August 2000                            Eleven terms revised or deleted

12
First Bedding Centre Ltd

Name of business
First Bedding Centre Ltd 
Lead TSD
West Sussex County Council

Trading sector
Furniture
Contract identifier
Order Confirmation – Standard terms and conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Front of order form -  ‘Read & agreed’ box
Required consumer to sign declaration.
Deleted.


Front of order form – ‘Goods received in good condition’ box
1(b): potential limitation of the consumer’s statutory rights.
Deleted.


1
1(d): stated that the deposit was non-refundable.
Deleted.


2
1(b): supplier denied liability for any delay in delivery. 
Revised to exclude liability only for delay outside the supplier’s control.  Revised to include provision for cancellation by consumer and entitlement to a full refund if delivery is delayed beyond a reasonable time.
4

3
1(k): stated that exact matching of shades and sizes could not be guaranteed.
Revised to a simple statement that matching of colours from samples may vary.
5

5
1(f): stated that the supplier could give seven days’ notice for the consumer to collect the goods or treat the contract as at an end.  The consumer was liable for any resulting loss or expense.
Deleted.


6
1(e): cancellation charge of up to 25% of the contract price.
Revised to limit the cancellation charge to the actual loss suffered by the supplier.
6

7
1(b): limited supplier’s liability for loss or damage caused by delivering goods to the consumer’s property.
Revised to state that it is the consumer’s responsibility to ensure reasonable access for delivery of the goods.
7

Undertakings accepted
12 July 2000                                  Eight terms revised or deleted

13
First Micronics Ltd

Name of business
First Micronics Ltd
Lead TSD
Birmingham City Council 

Trading sector
Computer equipment
Contract identifier
Terms & Conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

2


1(b): excluded liability for defective or misdescribed goods by giving the consumer two working days to inspect and reject the goods.

1(n): required consumer to confirm damages or shortfall in goods in writing within five working days by recorded delivery. 
Deleted.

Deleted.


3


1(b): limited liability for defective goods by requiring consumer to meet the cost of carriage for return of faulty goods.
Deleted.


4
1(m): supplier retained right to determine whether the goods were faulty.
Deleted.




5


1(b): limited liability for defective goods by requiring consumer to meet the cost of carriage for return of faulty goods.
Deleted.


6


1(b): limited liability for defective goods through requirement to return goods in original packaging.

1(b): limited liability for defective goods by requiring consumer to meet the cost of carriage for return of faulty goods.
Deleted.


7


1(n): redress conditional upon consumer obtaining a  ‘Returns Material Authorisation’ form and number before being allowed to return faulty goods to the supplier.
Deleted.


8


1(n): redress conditional upon consumer obtaining a  ‘Returns Material Authorisation’ number before being allowed to return faulty goods to the supplier.
Deleted.


9


1(b): limited liability for defective goods by restricting the form of redress to a credit note.
Deleted.


10


1(m): supplier retained right to determine whether the goods were faulty.
Deleted.


11
Regulation 7: lack of clarity.
Deleted.


15
1(i): referred to dealer’s terms and conditions being available on request.
Deleted.


Other information
Revised terms not yet in use.  Future use of revised terms indicated.

Undertakings accepted


Company signed formal undertakings on 28 May 2000, and directors signed undertakings on 15 June 2000.  Case formally closed on 14 July 2000.                               Eleven terms deleted

14
Greenveldt International Quarantine Kennels & Cattery

Name of business
Greenveldt International Quarantine Kennels & Cattery
Lead TSD
Hertfordshire County Council

Trading sector
Boarding kennels and catteries
Contract identifier
Boarding terms and conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Fees
1(b): required full payment in advance, excluding the consumer’s right of set-off. 
Deleted.


Booking fee
1(e): deposit was forfeited in the event of any cancellation for any reason.
Revised to state that the amount retained will cover the supplier’s expenses and loss of business in retaining accommodation.
Booking fee

Deposit (in ‘Terms of Business’)
1(l): gave the supplier the right to increase price without giving the consumer a right to cancel without penalty.
Deleted.


Specific reservations


The Director General’s position was reserved in respect of the ‘Interest’ term, which specified a rate of 2% per month.  

With regard to the ‘Notice’ term, which specified that a month’s notice had to be given in all circumstances, the OFT accepted that to comply with the requirements of an import licence an animal must go to the named premises for the first month and that to make other transfer arrangements might take a similar period.

The OFT expressed concern about the ‘Articles at Risk’ term and wished to ensure that it did not exclude liability for losses caused by the supplier’s negligence, for example losing a dog/cat box.  However, the supplier informed the OFT that the only articles left are the animal's toys, and it is necessary to destroy these if they become unhygienic.   

Undertakings accepted
26 July 2000                                 Three terms revised or deleted

15 Harringtons Caravans Ltd

Name of business
Harringtons Caravans Ltd
Lead TSD
Cheshire County Council

Trading sector
Caravans
Contract identifier
Order form: Terms & Conditions

Original term 
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

2


1(b): exclusion/restriction of liability for delay in supplying goods.
Revised to allow supplier to exclude liability for only reasonable and unavoidable delay in supplying goods.
2

4


Regulation 7: legal jargon (‘legal encumbrance’).
Revised deleting jargon.
4

5


Regulation 7: unclear as to the circumstances and price for used caravans taken in part-exchange.
Revised clarifying the circumstances and the price for such used caravans taken in part-exchange.
5

6


1(o): placed time deadline on consumer to pay before delivery but no time obligations on supplier to deliver.
Revised deleting the time deadline on consumer.
6

7


1(e): Consumer had to pay for loss of profit and seller was entitled to dispose of the goods with no liability to account to the consumer for the price received.


Revised to oblige the supplier to obtain the best sale price and to mitigate consumer’s loss.

Places an obligation on the supplier to pay the consumer’s losses if the supplier cancels. Also gives the consumer the right to a refund of deposit if the supplier breaches its obligations and the consumer cancels.
7

8


Requirement on consumer to ensure goods met legal requirements, and consumer was not permitted to remove goods from supplier’s premises until this requirement was met.
Deleted.


Hire purchase Option
Regulation 7: term unclear.
Deleted.


Other information


In August 1998, Harringtons Caravans Ltd gave formal undertakings not to use those terms which the OFT had identified as unfair. Those undertakings were published in Bulletin 6.  Harringtons Caravans Ltd have now introduced revised terms and conditions after further action by the OFT.

Undertakings accepted
25 July 2000                                Seven terms revised or deleted

16
Hidden Hearing Ltd

Name of business
Hidden Hearing Ltd
Lead TSD
Kent County Council

Trading sector
Hearing aids and spare parts
Contract identifier
Confirmation of Order - Terms of the contract.

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Declaration by customer
Required consumer to sign declaration that terms had been read and understood.
Revised so that the consumer agrees to be bound by the terms and conditions.
Declaration by customer

Definitions
Attempted to undermine protection given by the Regulations whereby ambiguous terms are interpreted in favour of the consumer.
Deleted.


1
1(n): all variation of the terms had to be in writing.
Revised to indicate that it is the supplier’s intention that only written terms will apply.
1

3.1
Regulation 7 and 1(b): inadequate reference to consumer’s statutory rights without further explanation.
Revised to explain that statutory rights relate to faulty or misdescribed goods.
11

3.2
1(b): excluded or restricted the supplier’s liability for non-performance or delay in performance.
Revised so that the consumer can terminate the agreement if delivery does not take place within 14 days of an agreed date.
3

9.3
1(q): restricted consumer to taking legal action in English courts only.
Revised so that the consumer submits to the non-exclusive jurisdiction of the English courts.
12

Other information
A case concerning an earlier contract issued by the supplier was published in Bulletin 6.

The £50 standard ‘Ear Fitting Fee’ was not printed on the list of charges on the front of the form.  The fee is now included in the list of charges.

Intelligibility
The terms were originally expressed using legal jargon and printed in faint ink.  Intelligibility and legibility have been improved.

Undertakings accepted
13 July 2000                                     Six terms revised or deleted

17
Holiday Mediterranean Ltd t/a Flightfinders Florida Dreams t/a Flightseekers

Name of business
Holiday Mediterranean Ltd t/a Flightfinders Florida Dreams t/a Flightseekers
Lead TSD
Hertfordshire County Council

Trading sector
Package holidays
Contract identifier
Booking Conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Conditions A:

ATOL Number
There was no ATOL number printed overleaf as suggested.
Deleted.


2
1(l): price guarantee did not properly reflect Regulation 11(2) of the Package Travel Regulations (PTRs).
Deleted.


4
1(k): term dealing with major changes did not properly reflect the PTRs.
Deleted.


5
1(f): term dealing with minimum numbers did not indicate period within which notification of cancellation would be made by supplier. Also permitted a price increase which was void under Regulation 11 of the PTRs.
Deleted.


10
1(i): no indication given of likely costs to the consumer when requesting changes to the booking.
Deleted.


11
1(e): cancellation charge scale was too severe.
Deleted.


12
1(q): granted exclusive jurisdiction to the English Courts and stated that only English law applied to the contract.
Deleted.


Conditions A & B:

Balance
1(e): did not make clear at what point cancellation for non-payment of the balance would be imposed, leaving the cancellation charge to the discretion of the supplier.
Deleted.


Special request and medical problems
1(n): excluded supplier’s liability for special requests not made in writing.
Deleted.


Behaviour
Regulation 7: supplier reserved absolute right to terminate consumer’s holiday in event of bad behaviour by consumer. The meaning of the word ‘indemnify’ may not have been clear to consumer.
Deleted.


Force Majeure
1(b): list of examples of ‘force majeure’ events included ‘technical problems with transport.’
Deleted.


E & OE (on front of invoice)
Regulation 7: the meaning of this was not readily apparent.
Deleted.


Other information
Holiday Mediterranean operates only as a travel agent and it has agreed to delete all terms from its invoices.  Consumers will contract on the terms of the principal tour operator for whom Holiday Mediterranean is the agent.  

Undertakings accepted
1 September 2000                                         Twelve terms deleted

18
Interlink Express Parcels Ltd

Name of business
Interlink Express Parcels Ltd
Lead TSD
Bristol City Council

Trading sector
National and international courier services
Contract identifier
Standard terms and conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Preamble
1(n): denied carriers’ liability for previous oral or written promises.

Exclusive jurisdiction term.
Revised to state that all services are subject to the terms, and consumers should contact the carriers if they do not agree.

Revised to refer to the non-exclusive jurisdiction of the courts of England and Wales.
Preamble

9 and 10
1(b): excluded foreseeable losses.
Revised to state that liability for foreseeable losses will be accepted.
9 and 10

12(vi)
1(b): excluded right of set-off.
Specifically dis-applied to consumer contracts.
12(vi)

Other information
The carriers proposed to highlight on consignment notes the fact that they do exclude or limit liability in certain circumstances.

Undertakings accepted
18 August 2000                                               Four terms revised

19
Keele University

Name of business
Keele University
Lead TSD
Staffordshire County Council

Trading sector
Education: student accommodation
Contract identifier
Terms and Conditions of Occupancy (1998)

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Period of occupancy
1(b): student was liable for rent for the whole period of the agreement.
Revised to provide that notice will be accepted from the student if the university is in default of its obligations.
Period of occupancy

Fees
1(i): provided that the student may be liable for unspecified hidden charges.
Revised to make it clear that the late payment fee is calculated to meet the university’s reasonable administrative expenses and loss of interest on sums unpaid.
Fees

Liability for fees
1(e): potential unfair penalty clause.  Term had the effect of making the student liable for payment for accommodation when the university was already receiving payment from another occupant.
Revised so that the student is only liable for fees until the university (using all reasonable endeavours) is able to find a new occupant.
Liability for fees

Procedure for attributing damage
1(b): term was wide in scope and could attribute liability for damage to the student where the student had vacated the premises or where the university was at fault.
Revised so that student is no longer liable for damage caused by negligence of the university or its staff, and provides that the room will be inspected quickly and before the keys are issued to another occupant, and also provides that the student can request that the room be checked by a particular time. 
Procedure for attributing damage

Reference to RegulationsXXVII 7(a)
1(b): excluded university’s and staff’s liability for negligence.
Deleted.


Allocation of Accommo-dation letter
Inconsistent with the terms and conditions of the occupancy agreement.
Revised to ensure consistency with the terms and conditions of the occupancy agreement.
Allocation of Accommo-dation letter

Other information
The university regulations are no longer incorporated into the agreement.

Undertakings accepted
29 June 2000                                      Six terms revised or deleted

20
Lasertek Computer Systems

Name of business
Lasertek Computer Systems
Lead TSD
City of Newcastle-upon-Tyne

Trading sector
Computer equipment
Contract identifier
Invoice

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

2
Regulation 7: misleading statement suggested that warranty conditions were derived from statutory provision.

1(b): limited liability for defective goods by requiring consumer to return goods with original packaging.

1(b): limited liability for defective goods by requiring consumer to meet the cost of packaging and carriage for return of faulty goods. 

1(b): limited consumer’s rights by means of guarantee.
Deleted.


3
1(b): limited liability for defective goods, and limited consumer’s rights by means of guarantee, by only offering repair or exchange for faulty goods. 
Deleted.




4
1(b): limited liability for defective goods. 

1(n): made redress conditional upon consumer providing the invoice as proof of purchase. 
Deleted.


5
1(m): gave supplier the right to determine whether the goods were faulty.
Deleted.


6
1(b): limited liability for defective goods by requiring consumer to return original packaging with faulty goods. 
Deleted.


10
1(m): gave supplier the right to determine whether the goods were faulty.

1(b): limited liability for defective goods.
Deleted.


Other information
A large proportion of the invoice terms was unfair, and Lasertek Computer Systems elected to implement a completely new contract.

Specific reservations
The OFT is concerned about the print size of the revised terms, and has expressed its reservations to the supplier.

Undertakings accepted
31 July 2000                                                      Six terms deleted

21
Micro Anvika Ltd

Name of business
Micro Anvika Ltd
Lead TSD
London Borough of Camden

Trading sector
Computer equipment
Contract identifier
Terms and Conditions of Business

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

4
1(b): excluded supplier’s liability for delay in supplying goods.
Deleted.


5
Regulation 7: use of jargon (‘passing of risk’).
Deleted.


7
1(b): excluded supplier’s liability for defective software.
Deleted.


8


1(b): limited liability for defective or misdescribed goods by giving the consumer 14 days to inspect the goods and notify the supplier of any faults.

1(b): limited liability for defective goods by requiring consumer to return goods in original packaging.

1(b): limited liability for defective software by requiring consumer to return it unopened.

Regulation 7: referred to consumer’s statutory rights without explaining what they are.
Deleted.


9

 
1(b): limited liability for defective goods by requiring consumer to reject faulty goods within five working days of receipt of goods.
Deleted.


10


1(f): gave supplier the right to cancel without giving the consumer any rights to compensation.

1(b): excluded supplier’s liability for delay in supplying goods.
Deleted.


11(a)


1(b): excluded supplier’s liability for consequential loss.

Regulation 7: lack of clarity.
Deleted.


11(b)


1(b): excluded supplier’s liability for losses incurred as a result of poor service.
Deleted.


11(c)


Regulation 7: referred to consumer’s statutory rights without explaining what they are.
Deleted.


13


1(q): restricted consumer’s remedy by requiring disputes to be resolved exclusively through courts in England. 
Deleted.


Undertakings accepted
Formal undertakings given between 14 September                 and 1 October 2000.                                        Ten terms deleted




22 Paragon Group of Companies plc

Name of business
Paragon Mortgages Ltd, Paragon Personal Finance Ltd and Universal Credit Ltd
Lead TSD
Solihull Metropolitan Borough Council

Trading sector
Non-status lending
Contract identifier
Conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

8 (a)
Allowed the company to obtain interest on the amount outstanding after judgment.
Undertakings given pending the final outcome of the First National Bank court case.


Other information
See further details in the press release at Annexe D.

Undertakings accepted
15 August 2000                                                 One term revised       

23
Parcelforce Worldwide

Name of business
Parcelforce Worldwide (a division of the Post Office)
Lead TSD
Milton Keynes Council

Trading sector
National and international courier services
Contract identifier
UK inland guaranteed service and international retail service: Terms and conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

3.2 
Gave the Post Office a power to deal with dangerous goods ‘as it sees fit’.  This power was too wide as the Post Office has a duty to take reasonable care of the goods.
Revised to state that the Post Office is to deal with dangerous goods ‘as it considers in its reasonable discretion appropriate in the circumstances’.
4.2

3.3
Regulation 7: use of jargon (‘indemnify’), and excluded carrier’s liability for dangerous goods ‘howsoever arising’.
Revised to state that ‘the customer shall be responsible to Parcelforce and its agents for all loss, damage or injury arising out of the carriage of dangerous goods to the extent that such loss, damage or injury is caused by the dangerous nature of those goods’.
4.3

7.2
Stated that if an undelivered consignment was not claimed within a reasonable time, then Parcelforce had the right to deal with the consignment as it saw fit. 
Revised to state that if the undelivered consignment is not claimed within 21 days after Parcelforce has left notification at the address, Parcelforce shall attempt to contact the customer (if reasonably practicable).  If this fails, Parcelforce is entitled to deal with the consignment as it considers appropriate in its reasonable discretion.
8.2

9.2
1(b): excluded carrier’s liability for consequential loss.
Revised to state that compensation is not payable for business losses, nor any losses that were not reasonably foreseeable by both parties at the time the consignment was accepted.
10.2

9.5
1(b): excluded certain categories of goods from compensation.
Revised to state that Parcelforce will not accept ‘excluded goods’ (which are defined) and will not be liable to pay compensation for them except for deliberate damage.
10.5

9.6
1(b): stated that the value of an object should be limited to its value when purchased.
Revised to state that the compensation payable for loss or damage to any collectable shall be the value at the time of posting.  Independent evidence of value will be required. 
10.6

9.7
1(b): excluded liability for damage to restricted or prohibited goods.
Revised to allow claims for deliberate damage to such goods.
10.7

9.8
1(b): excluded liability for mechanical breakdown, strike or fire which might have been the fault of the Post Office or its employees.
Revised to state that Parcelforce shall not be liable for delays caused by circumstances outside its control.
10.8

9.9
1(b): excluded liability for misrepresentation of authority to receive a consignment on the addressee’s behalf.
Revised to make it clear that Parcelforce delivers to an address and not to a specified person.  Term given more prominence.
2

Internation-al Retail Service Term 10
1(b): carrier accepted no liability if consignment was despatched to a destination where the service had been suspended.
Revised to draw attention to the fact that the consumer is able to call a freephone number to check whether the service is suspended to a particular destination at the time of posting.  Information also posted on Parcelforce website.  If a service is suspended between posting and delivery, the parcel will be returned to the sender.
11.1

Other information
Parcelforce is a division of the Post Office.  The Post Office has a very protected position under the Post Office Act 1969, which means that the terms and conditions it uses in respect of some of its services cannot be considered under the Regulations in the same way as those used by other carriers.  These services are provided not by virtue of a contract with the consumer but by virtue of a scheme made under section 28 of the 1969 Act.  In terms of general liability, the Post Office has the protection of sections 29 and 30 which gives it exemption from liability in relation to the provision of those postal services.  The following services are conducted pursuant to the scheme made under section 28 of the Post Office Act 1969: Parcelforce Standard, Parcelforce International Standard and Parcelforce International Economy.  The terms revised here were for services not subject to exemption.

Specific reservations


The OFT reserved the Director General’s position in respect of term 13.4, which requires claims for compensation to be made within 30 days of posting.  Whilst it is accepted that there is a need to prevent fraudulent claims, a term should not take the form of a blanket exclusion.  Consumers who, notwithstanding the delay and the possible destruction of the Post Office’s records, are able to prove their loss should not be denied compensation. Parcelforce informed the OFT that in exceptional circumstances it did accept claims outside the 30-day period.  As of 26 March 2001, the Post Office (which includes Parcelforce) will be known as Consignia plc.

Undertakings accepted
2 August 2000                                                  Ten terms revised

24
Ripley Castle Estate 

Name of business
Ripley Castle Estate
Lead TSD
North Yorkshire

Trading sector
Events venue
Contract identifier
Standard Conditions of Booking (97)

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Preamble
1(n): potentially excluded oral agreements inconsistent with the written terms and conditions.
Revised to ask the consumer to ensure that any changes to the terms are put in writing before signing.
Preamble

4(a)
1(j) and 1(f): unfairly allowed variation of payment terms at the supplier’s discretion and cancellation of agreement by the supplier for an apparent trivial breach of payment terms by the consumer.
Provision to vary the terms of payment has been deleted.  Revised to provide that the supplier will give seven days’ notice before cancelling for non-payment.
4(a)

4(a)(ii)
Regulation 7: not clear whether the deposit required by this term included the preliminary deposit provided for in 4(a)(i).
Revised to state that the deposit required includes the preliminary deposit.
4(a)(ii)

4(c)
1(n) and 1(q): introduced a potentially unfair formality requirement, and unfairly restricted the consumer’s legal right to dispute the amount claimed by the supplier as owing.
Deleted.


5
1(e) and Regulation 7: allowed for the retention of all pre-payments, with a scale of fixed charges, in the event of cancellation by consumer, and did not provide for the supplier’s duty to mitigate his loss. In addition, the term was not clear about the consequences if the consumer failed to comply with the formalities required, nor was the term clear about how the scale of charges applied in certain cases.
Revised so that the consumer is liable for damages/compensation for the loss to the supplier arising from cancellation.  The supplier will endeavour to obtain a replacement booking.  Prominence is given to the need for the consumer to obtain insurance.
5

6
1(b) and Regulation 7: unfairly allowed the supplier to take any action deemed necessary to protect the premises and staff even though such action may have been unreasonable. In addition, term was not clear about the action to be taken, and unfairly excluded liability for the consumer’s loss however caused.
Revised to permit the supplier only to take appropriate and reasonable action where there is a threat to property or personnel, and the agreement no longer excludes supplier’s liability for negligence or breach of duty by his employees or agents.
6

7
Regulation 7: required unreasonable indemnity from the consumer.  Also use of jargon (‘indemnify’).
Revised to state that the supplier may only seek compensation for loss or damage caused by the consumer’s fault.
7

8
1(a) and 1(b): unfairly sought to allow the supplier to exclude liability for death, injury, loss or damage caused by his breach of duty or that of his employees. 

Warning about need for insurance for certain activities not sufficiently prominent.
Revised so that the supplier’s liability for negligence or breach of duty is no longer excluded.

The need for insurance is highlighted. 
8

9
1(f): provided the supplier with too wide a discretion to cancel the agreement where the consumer was not at fault.
Revised so that the consumer is clearly advised about the restrictions on booking, breach of which could allow the supplier to cancel the booking.
9

10
1(b): too widely drafted and did not require the supplier to act reasonably in terminating the power supply or the event.  In addition, term included a wide disclaimer of the supplier’s liability.
Revised to state that the supplier will act reasonably and only disclaim liability where the consumer has not co-operated with his reasonable requests. However, the supplier still has a duty to take reasonable care to avoid loss or damage in terminating the power supply or the event.
10

13
Regulation 7: was not clear about the costs to the consumer where the event had to be cancelled because of bad weather.  Insufficient prominence given to the need to obtain insurance for this.
Revised to state that the consumer is liable to pay in full if the event is cancelled because of bad weather.  Prominence given to the need to obtain insurance for this.
14

14
1(k) and 1(l): allowed for a variation in what was supplied that was not confined to circumstances beyond the supplier’s reasonable control, and also allowed for an increase in price.
Revised so that the consumer is advised that items may not be available for reasons beyond the reasonable control of the supplier and that as much notice as possible will be given of variations. Price variation clause deleted.
15

‘Read and understood’declaration
Consumer declaration about contractual circumstances.
Revised to advise the consumer to read the terms before signing.  Also advises the consumer of the opportunity to raise concerns before signing.
End of contract – block in bold print

Other information
This complaint concerned a wedding reception, but the supplier provides a venue for a variety of activities and events.

Undertakings accepted
20 June 2000                            Thirteen terms revised or deleted

25
Scholl Consumer Products Ltd

Name of business
Scholl Consumer Products Ltd
Lead TSD
Luton Borough Council

Trading sector
Chiropody courses
Contract identifier
Terms and conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

2
1(f): allowed the supplier to terminate the contract if the student breached any term of the agreement.
Revised so that the contract will be terminated only if there is a material breach.
2



3
1(k): allowed supplier to vary the course materials from those advertised and to change the length of the course.
Revised so that changes without notice will only be made if the specification is upgraded.
3

9
1(n): entire agreement clause excluded liability for statements made by employees.
Deleted.


Other information
The supplier no longer offers the contract to new students, and the current course will be discontinued in 2002. In the light of this, the OFT’s objections to term 1 which provided that fees were non-refundable under paragraph 1(d) were withdrawn taking into account the difficulties involved in the trader mitigating its loss. Also, in the light of the discontinuance of the course and the supplier’s assurance that the words ‘proper manner’ in term 8 refer back to the earlier words ‘safe and professional manner’, the OFT’s objections to term 8 in the new contract under paragraph 1(f) were withdrawn.

Undertakings accepted
4 August 2000                              Three terms revised or deleted

26
Seabuild Ltd t/a Lavington Water Services

Name of business
Seabuild Ltd t/a Lavington Water Services
Lead TSD
West Sussex County Council

Trading sector
Water supplies
Contract identifier
Agreement for supply of water

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

2.3
1(l): permitted the supplier to apply the whole of its new capital costs to the present customers in a single lump sum rather than spread out over the life of the investment and thus amongst all users, and allowed the possibility of a very large increase in the annual advance payment.
Withdrawn.


3.4
1(b): potentially allowed supplier to terminate the contract even if the consumer was in dispute over charges/non-payment.
Withdrawn.


3.5
1(b): potentially excluded any claim the consumer might have had where agreement was terminated in circumstances in which the supplier was at fault or the consumer was in dispute over charges.
Withdrawn.


3.6
1(b): provided that a refund of charges would only be made if a failure to maintain the water supply exceeded seven days.
Withdrawn.


5.1
Regulation 7: used phrase ‘such period as is permitted by law’ without any explanation of what this period is.
Withdrawn.




7
1(k): allowed the supplier to require a meter to be installed at its absolute discretion at a time it considered reasonably appropriate.
Withdrawn.


8
1(a): potentially excluded liability for personal injury arising from consumption of contaminated water.
Withdrawn.


9
Regulation 7: intent and meaning of term unclear.
Withdrawn.


10
1(b): stated that owners of land through which pipes run have no liability for any matter or default howsoever caused arising out of the supply of water.
Withdrawn.


Other information
This was a contract presented to some 70 villagers of a small Sussex village.  Lavington Water Services is a very small unregulated water company, previously owned by the local country estate, but sold to a new company.  Villagers had never had a written contract previously. 

Undertakings accepted
9 February 2000                                             Nine terms deleted

27
Shearings Holidays Ltd

Name of business
Shearings Holidays Ltd
Lead TSD
Wigan Metropolitan Borough Council

Trading sector
Holidays
Contract identifier
Holiday Insurance Indemnity Form

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Indemnity form
Regulation 7: the wording was not clear and could have been interpreted to mean that the tour operator was able to exclude or limit liability in the event of death of or personal injury to the consumer, or failure to perform the contractual obligations, if the consumer had not taken out holiday insurance.
Form replaced with a new one incorporating clearer wording as recommended by ABTA (Association of British Travel Agents).
Indemnity form

Undertakings accepted
21 July 2000                                                      One term revised

28
University of Derby  

Name of business
University of Derby
Lead TSD
Derby City Council

Trading sector
Education: student accommodation
Contract identifier
Occupation agreement and Terms and conditions (1998/99)

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Occupation agreement 4
Regulation 7: the term incorporating the terms and conditions into the occupancy agreement appeared to be incomplete.
Revised to provide that the terms on the signature page form part of the agreement. 
1.1

Terms and conditions 12
1(i): bound the student to an unspecified charge for overdue rent.
Revised to specify a standard charge for rent overdue for more than 14 days unless the student has obtained an extension of credit from the university.
4.1.3

20
Regulation 7: used unclear language. 
Deleted.


Other information
The university revised the whole agreement and the OFT provided detailed views on 16 of the proposed new terms.  The Director General’s position was reserved on new term 6.11, which provides that, where a room is shared and the other resident leaves, the remaining student pays an additional fee or has to accept alternative accommodation supplied by the university, as it was considered that this might unfairly penalise students who chose a shared room for financial reasons.  

Undertakings accepted
28 June 2000                                  Three terms revised or deleted

29
Watford Electronics Ltd

Name of business
Watford Electronics Ltd
Lead TSD
Luton Borough Council

Trading sector
Computer equipment
Contract identifier
Terms and conditions

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Front of invoice – reference to Returns Authorisa-tion number
1(n): redress conditional upon consumer obtaining a  ‘Returns Authorisation Number’ before being allowed to return goods to the supplier, even if goods were faulty.
Deleted.


2.1 and 2.2
1(n): entire agreement clauses excluded any terms which might have been agreed orally.
Deleted.


2.3


1(c): bound consumer while allowing supplier to provide no service by making the contract effective upon despatch of goods by supplier.  
Deleted.


2.4


1(n): entire agreement clause limited the supplier’s obligations by binding consumer to written terms and thus excluding any oral representations.
Deleted.


2.5


Regulation 7: inadequate reference to consumer’s statutory rights without explanation of what they are.
Deleted.


3.1


1(l): prices subject to change without prior notice.
Deleted.


4.5


1(b): excluded consumer’s right of set-off by requiring full payment of the invoice with disregard for any counterclaim against the supplier.
Deleted.


5.1
Regulation 7: confusing explanation of consumer’s statutory rights.
Deleted.


6.1
1(b): excluded supplier’s liability for delay in supplying goods.
Deleted.


6.2


1(o): bound consumer to contract whilst allowing supplier to perform the contract in a way that was not agreed. 
Deleted.


6.3


1(b): excluded consumer’s right of set-off by withholding further deliveries on grounds of non-payment of invoice, with disregard for any counterclaim against the supplier.
Deleted.


7.1
Permitted unfair transfer of risk by making consumer liable for goods held on supplier’s premises.  
Deleted.


7.3


Onerous enforcement clause (supplier reserved the right to enter the consumer’s premises to repossess the goods).
Deleted.


7.4
1(b): limited supplier’s liability for defective goods by placing a number of conditions on the rejection of faulty goods. 

Regulation 7: Lack of clarity.
Deleted.




7.5
1(b): limited liability for defective or misdescribed goods by giving the consumer five days to inspect the goods and notify the supplier of any damage to goods or non-conformity with the contract.
Deleted.




7.6
1(b): limited supplier’s liability for defective or misdescribed goods by requiring the consumer to retain the goods in original packaging and by requiring consumer to meet the cost of returning faulty goods.

1(m): permitted supplier to determine whether the goods were faulty.
Deleted.


9.1
Regulation 7: use of jargon (‘force majeure’).
Deleted.


10.1
Regulation 7: use of jargon (‘waiver’).
Deleted.


11.1


1(b): placed a cap on supplier's liability and excluded liability for consequential loss.
Deleted.


12.1


1(q): prevented the consumer from seeking remedy through the courts by binding him to arbitration in event of a dispute. 
Deleted.




Undertakings accepted
31 July 2000                                        Twenty-one terms deleted

30
Writtle College

Name of business
Writtle College
Lead TSD
Essex County Council

Trading sector
Education: student accommodation
Contract identifier
Session 1998/99 – Student accommodation in the halls of residence agreement

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

3
1(e): permitted the college to retain the deposit where the student had failed to take up the place.

1(e): penalty clause: in addition to individual student liability for damage, the clause also provided that the deposit was subject to deductions for collective responsibility for damage without making any provision for an appeals procedure.
Revised to make it clear that where the student fails to take up the place the deposit will be refunded unless the college is unable to re-let the room.  A full refund is to be made where the college cancels the place in the hall of residence.

Reference to collective responsibility deleted.  Students are liable for damage for which they are responsible.
3

4
1(e): penalty clause: provided that the student was liable for a 10% surcharge if fees for each term were not paid within 3 weeks of start of college term.
Revised to remove the surcharge and make the student liable for interest on overdue fees.
4

5
1(e): provided for retention of deposit where a student withdrew voluntarily from the course, or the course was terminated on academic grounds. 
Revised to provide that the student will receive a refund of the deposit less any deductions for damage or outstanding hall fees.
6

6
1(e): penalty clause: provided for retention of deposit when the student withdrew voluntarily from the accommodation or was required to leave on disciplinary grounds.
Revised to provide that the deposit will be refunded less any deductions for damage or outstanding hall fees.
7

11
1(b): excluded the college’s liability for any loss or damage to any personal items.
Revised to provide that the college accepts liability for its own negligence.
12

Regulations for students in residence – term 1
1(e): penalty clause: in addition to individual student liability for damage, the term provided that all the hall residents were collectively responsible for damage and for deductions from the damage deposit without making any provision for an appeals procedure.
Revised to make it clear that students are responsible for any damage or unacceptable mess caused by themselves or their guests.
Regulations for students in residence – term 1

Other information
The college revised the whole agreement, and the OFT also commented on the revised terms.

Undertakings accepted
21 August 2000                                                 Six terms revised

31
Yakamoto Futon Centre

Name of business
Yakamoto Futon Centre 
Lead TSD
London Borough of Camden

Trading sector
Furniture
Contract identifier
Guarantee and Conditions of Sale

Original term
Application of the Regulations (Schedule 2 paragraph or as indicated)
How changed
New term

Cancella-tion fee
1(e): unfair penalty – 20% of order value charged when consumer cancelled while order in progress.
Deleted.


Your consumer statutory rights are not affected
Regulation 7: failed to make it clear that the guarantee is in addition to the consumer’s statutory rights.
Deleted.


Conditions of sale – changes in specifi-cation etc
1(k): supplier reserved the right to change specifications of futons, bases and other products without notice and to supply a product of similar design and value.
Deleted.


Conditions of sale – advice or recommend-ations etc
1(n): supplier denied liability for employees’ advice.
Deleted.


Conditions of sale – claims etc
1(b): placed strict time limit of seven days on claims by consumer and required proof of purchase.
Deleted.


Other information
The supplier plans to issue a new invoice which does not contain any terms and conditions.

Undertakings accepted
15 September 2000                                         Five terms deleted

3
STATISTICAL BREAKDOWN OF OFT ACTION 

ON CASES 

LIVE CASES
JULY TO SEPT 2000
TO END SEPT 2000

Live cases carried over from previous quarter (A)
722


Cases received in quarter (B)
                244


Cases completed in quarter (C)
                226


Live cases carried over to next quarter (A+B-C) = D                                   
                740                       
(722+244-226) = 740                                                      

BREAKDOWN OF CASES COMPLETED
JULY-SEPT 2000
ALL CASES TO END SEPT 2000

Defective cases
7
         196

Duplicate cases
23
       1118

More appropriate for other legislation
27
         286  

Not about a contract term
10
         152

About an excluded term
13
         314

About a ‘core’ term
3
         248

Term not considered unfair
35
         529

Closed for other reasons
21
         389

Dealt with by advice or warning
52
       1109

Referred to Qualifying Bodies
4
           78   

‘Formal’ undertakings given
4
           13

‘Informal’ undertakings given
27
         540





TOTAL
    226 (C)
       4972 (E)

TOTAL NUMBER OF CASES



Total number of cases received by end of previous quarter (live & completed) (F)
Cases received in current quarter (B)
Total number of cases received by end of current quarter (live & completed) (F+B) = (D+E) = G

5468
244
(5,468 + 244) =  5,712 

Notes

‘Complaints considered’
are any communications received by the OFT regarding contract terms which are not frivolous or vexatious.  This category includes general enquiries about the Regulations which are dealt with as complaints, only if they indicate that specific terms have a real possibility of harming the consumer.

‘Duplicate complaints’ 
are those which relate to terms already being dealt with.

Complaints are ‘more
are complaints where action under another of the statutes administered by

appropriate for other
the OFT is more likely to be effective.

legislation’ 

‘Excluded terms’ 

are those not between consumers and businesses, or covered by Schedule 1.

‘Core’ terms’

set the price or define the main subject matter of the contract, and are not subject to the test of fairness provided they are in plain and intelligible language - see Regulation 6(2).

‘Closed for other

are cases where, for instance, the supplier has gone (or goes) 

reasons’


out of business, or is no longer using the terms complained of.

‘Dealt with by advice
includes cases where another regulator (for example, a trading standards 

or warning’

department) is able, on the basis of OFT advice, to deal with the matter in exercising its own powers, or where the seriousness of the problem does not warrant a full approach

4

ALPHABETICAL INDEX OF BUSINESSES APPROACHED 
INDICATING TRADING SECTORS

1
AC (U.K.) Ltd t/a Allied Carpets
furnishings

2     
ANC Rental Corporation (UK) Ltd

car rental

                t/a National Car Rental Ltd

                t/a National Car Rental

3
Amtrak Express Parcels Ltd
national and international courier







    services

4
Ballooning Adventures Ltd
balloon flights

5
Comet Group plc
electrical goods

6
Confederation of Passenger Transport UK
coach hire

7
Cosmopolitan Housing Association Ltd
housing association: student








    accommodation

8
Drivemasters Ltd
driveways

9
Euro Trav (UK) Ltd
package holidays

10
EuroSave Travel Club Ltd
package holidays

11
F&I Services Ltd
motor vehicle servicing insurance

12
First Bedding Centre Ltd
furniture

13
First Micronics Ltd
computer equipment

14
Greenveldt International Quarantine
boarding kennels and catteries

    Kennels & Cattery

15
Harringtons Caravans Ltd


caravans

16
Hidden Hearing Ltd
hearing aids and spare parts

17
Holiday Mediterranean Ltd
package holidays

    t/a Flightfinders Florida Dreams


    t/a Flightseekers

18
Interlink Express Parcels Ltd
national and international courier








    services

19
Keele University
education: student 








    accommodation

20
Lasertek Computer Systems
computer equipment

21
Micro Anvika Ltd
computer equipment

22
Paragon Group of Companies plc

non-status lending

23
Parcelforce Worldwide
national and international courier








    services

24
Ripley Castle Estate
events venue

25
Scholl Consumer Products Ltd
chiropody courses

26
Seabuild Ltd
water supplies


    t/a Lavington Water Services

27
Shearings Holidays Ltd
holidays

28
University of Derby
education: student








    accommodation

29
Watford Electronics Ltd
computer equipment

30
Writtle College
education: student








    accommodation

31
Yakamoto Futon Centre
furniture

5
GEOGRAPHICAL INDEX OF BUSINESSES 

BY LOCAL AUTHORITY

BIRMINGHAM CITY COUNCIL


- First Micronics Ltd

BRISTOL CITY COUNCIL


- Amtrak Express Parcels Ltd


- Interlink Express Parcels Ltd

BROMLEY, LONDON BOROUGH OF


- AC (U.K.) Ltd t/a Allied Carpets

CAMDEN, LONDON BOROUGH OF


- Micro Anvika Ltd


- Yakamoto Futon Centre

CHESHIRE COUNTY COUNCIL


- Harringtons Caravans Ltd

DERBY CITY COUNCIL


- University of Derby

ESSEX COUNTY COUNCIL


- Writtle College

HERTFORDSHIRE COUNTY COUNCIL


- F&I Services Ltd


- Greenveldt International Quarantine Kennels & Cattery


- Holiday Mediterranean Ltd t/a Flightfinders Florida Dreams


        t/a Flightseekers

KENT COUNTY COUNCIL


- EuroSave Travel Club Ltd


- Hidden Hearing Ltd

KINGSTON-UPON-HULL CITY COUNCIL


- Comet Group plc

LEICESTER, CITY OF


- ANC Rental Corporation (UK) Ltd 

        t/a National Car Rental Ltd t/a National Car Rental

LIVERPOOL, CITY OF


- Cosmopolitan Housing Association Ltd

LUTON BOROUGH COUNCIL


- Scholl Consumer Products Ltd


- Watford Electronics Ltd

MILTON KEYNES COUNCIL


- Parcelforce Worldwide

NEWCASTLE-UPON-TYNE, CITY OF


- Lasertek Computer Systems

NORTH YORKSHIRE


- Ripley Castle Estate

NORTHUMBERLAND COUNTY COUNCIL


- Ballooning Adventures Ltd

REDBRIDGE, LONDON BOROUGH OF


- Euro Trav (UK) Ltd

SOLIHULL METROPOLITAN BOROUGH COUNCIL


- Paragon Group of Companies plc

STAFFORDSHIRE COUNTY COUNCIL


- Keele University

WESTMINSTER, CITY OF


- Confederation of Passenger Transport UK

WEST SUSSEX COUNTY COUNCIL


- First Bedding Centre Ltd


- Seabuild Ltd t/a Lavington Water Services

WIGAN METROPOLITAN BOROUGH COUNCIL


- Shearings Holidays Ltd

WIRRAL METROPOLITAN BOROUGH COUNCIL


- Drivemasters Ltd

6
CATEGORIES OF UNFAIR TERM

             (on cases where action was taken by OFT)




Schedule 2: paragraph 1(a) - Excluding or restricting liability for death or injury           
2

Schedule 2: paragraph 1(b) - Excluding or restricting liability for breaches of contract


        a - Excluding liability for defective or misdescribed goods                                     
15

        b - Excluding liability for poor services, or work and material                               
13

        c - Restricting amount or type of liability                                                                  
28

        d - Time limits on claim                                                                                                
1

        e - Excluding consumers’ right of set-off                                                                   
4

        f - Excluding or restricting liability for delay                                                              
7

        g - Excluding or restricting liability for a supplier’s non-performance                     
4

        h - Excluding or restricting liability via guarantee                                                     
0

Schedule 2:  paragraph 1(c) –




 Binding consumers while allowing a supplier to opt out on a pretext
    1


Schedule 2: paragraph 1(d) - Non-return of prepayments on consumer cancellation
    4


Schedule 2: paragraph 1(e) - Financial penalties                                                               
21

Schedule 2: paragraph 1(f) - Cancellation clauses




    
7

Schedule 2: paragraph 1(g) - Supplier’s right to cancel without notice


    4


Schedule 2: paragraph 1(h) - Excessive notice periods for consumer cancellation            
0

Schedule 2: paragraph 1(i) - Binding consumers to hidden terms                                      
5

Schedule 2: paragraph 1(j) - General variation clause                                                        
2

Schedule 2: paragraph 1(k) - Right to change what is supplied                                          
8

Schedule 2: paragraph 1(l) - Right to increase the price                                                     
7

Schedule 2: paragraph 1(m) - Supplier’s right of final decision                                         
5

Schedule 2: paragraph 1(n) - Entire agreement and formality clauses                                 


        a - Clauses disclaiming liability for employees' statements                                      
13

        b - Formality requirements                                                                                           
8

Schedule 2: paragraph 1(o) - Binding consumers where a supplier defaults
                 
3

Schedule 2: paragraph 1(p) – Supplier’s right to assign without consent                           
0

Schedule 2: paragraph 1(q) - Restricting the consumer’s remedies                                    
6

Other term


        a - Allowing a supplier to impose an unfair financial burden                                    
1

        b - Transferring unfair risks (eg: by indemnities) to consumers                                
4

        c - Onerous enforcement clauses                                                                                 
2

        d - Excluding consumers’ right to assign                                                                    
1

        e - Consumer declarations about contractual circumstances                                    
5

        f - Excluding consumers’ non-contractual rights                                                       
1

        g - Delivery at supplier’s discretion                                                                            
0

        h - Other

                                                                                                                
11

Regulation 7 - Plain and intelligible language                                                                  
39




                                                                                                                           Total      
232

See Notes overleaf.

Notes                                 

The above is a list of commonly occurring types of unfairness identified by the OFT and an indication of the number of terms found during the reporting period which can be placed under these headings.  It is based on the 17 items in paragraph 1 of Schedule 2 to the Regulations (‘the grey list’).  However, two of these headings are sub-divided to reflect the range of terms covered by that heading.

There are two additional groups of terms.  One is a miscellaneous category for alleged types of unfairness not obviously covered by the 17 headings.  The final group is of cases involving possible breaches of the plain language requirement of Regulation 7.

The numbers of terms challenged are to be regarded as broadly indicative, not an exact account, for two reasons.  First, in a number of cases unfairness was so extensive and interrelated, and revision of the contract was so comprehensive, that it would be impracticable to list all the particular terms considered unfair and relate them to changes.  Secondly, minor changes to wording, mainly designed to improve intelligibility, have been generally ignored.

Examples of the types of unfairness denoted by the headings above are to be found in previous bulletins and in the Unfair Contract Terms Guidance published in February 2001. 

 ANNEXES


A     UNDERTAKINGS GIVEN BY FIRST MICRONICS LTD

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

First Micronics Limited ("the Company"), company number 03263924, whose registered office is at 93 Broad street, Birmingham, B15 1AU, hereby gives to the Director General of Fair Trading an undertaking that-:

1.
it shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 2; 3; 4; 5; 6; 7; 8; 9; 10; 11; and 15 of the Company's Terms & Conditions insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) any terms having the same or similar effect to the terms referred to above; and

2.
it shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
it will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.

Signed for and on behalf of First Micronics Limited by

             .......................................             ..........................................                 

 Parvez Akbar                              Mohammed Munir 

 Director                                       Director/Secretary

            28 May 2000                                                                  

Dated...................................



THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Mohammed Munir, Director and Secretary of First Micronics Limited ("the Company"), of 11 Longmoor Road, Sutton Coldfield, B73 6UB, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1.
shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 2; 3; 4; 5; 6; 7; 8; 9; 10; 11; and 15 of the Company's Terms & Conditions insofar as they have the effect described in the attached letter of 29 September 1999; or


(b) any terms having the same or similar effect to the terms referred to above;                  
and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................             In the presence of..........................................                 

 Mohammed Munir 






     Name............................................................

                                                                Address..........................................................

                                                                              .........................................................

            15 June 2000                                                                  

Dated...................................


      .........................................................







      ........................................................

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Parvez Akbar, Director of First Micronics Limited ("the Company"), of 30 Stainburn Road, Leeds, West Yorkshire, LS17 6NL, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1.
shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 2; 3; 4; 5; 6; 7; 8; 9; 10; 11; and 15 of the Company's Terms & Conditions insofar as they have the effect described in the attached letter of 29 September 1999; or

b) any terms having the same or similar effect to the terms referred to above;    and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................             In the presence of..........................................                 

 Parvez Akbar






     Name............................................................

                                                                Address..........................................................

                                                                              .........................................................

           15 June 2000                                                                   

Dated...................................


        ........................................................







        ........................................................

B
UNDERTAKINGS GIVEN BY MICRO ANVIKA LTD

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

Micro Anvika Limited ("the Company"), company number 2013263, whose registered office is at, 53-54 Tottenham Court Road, London, W1P 9RE, hereby gives to the Director General of Fair Trading an undertaking that-:

1.
it shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 4; 5; 7; 8; 9; 10; 11(a); 11(b); 11(c); and 13 of the Company's terms on its  'Terms and Conditions of Business' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) any terms having the same or similar effect to the terms referred to above; and

2.
it shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
it will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed for and on behalf of Micro Anvika Limited by

Signed .......................................                         ..........................................                 

Atul Patel                                                 Ramesh Uttamram Gohil


Director



     Director and Company Secretary          

25 September 2000                                                                               

Dated:-...................................


THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Ramesh Uttamram Gohil, Director and Company Secretary of Micro Anvika Limited ("the Company"), of 4 Gainsborough Place, Lambourne Road, Chigwell, Essex, IG7 6LA, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1.
shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 4; 5; 7; 8; 9; 10; 11(a); 11(b); 11(c); and 13 of the Company's terms on its  'Terms and Conditions of Business' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) any terms having the same or similar effect to the terms referred to above; and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................             In the presence of..........................................                 

            Ramesh Uttamram Gohil






     Name............................................................

                                                                Address..........................................................

                                                                              .........................................................

            25 September 2000                                                                  

Dated:- ...................................

      .........................................................







      ........................................................

 THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Atul Patel, Director of Micro Anvika Limited ("the Company"), of 11A Cedar Grove, Bexley, Kent, DA5 3DB, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1.
shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 4; 5; 7; 8; 9; 10; 11(a); 11(b); 11(c); and 13 of the Company's terms on its  'Terms and Conditions of Business' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) any terms having the same or similar effect to the terms referred to above; and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................             In the presence of..........................................                 

            Atul Patel






     Name............................................................

                                                                Address..........................................................

                                                                              .........................................................

Dated:- 14 September 2000


      .........................................................







      ........................................................

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Milan Ratilal Sheth, Director of Micro Anvika Limited ("the Company"), of 94 Kenton LANE, Kenton, Harrow, Middlesex., HA3 8UE, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1.
shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 4; 5; 7; 8; 9; 10; 11(a); 11(b); 11(c); and 13 of the Company's terms on its  'Terms and Conditions of Business' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) any terms having the same or similar effect to the terms referred to above; and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................             In the presence of..........................................                 

            Milan Ratilal Sheth






     Name............................................................

                                                                Address..........................................................

                                                                              .........................................................

Dated:- 1 October 2000


      .........................................................







      ........................................................

C    UNDERTAKINGS GIVEN BY WATFORD ELECTRONICS LTD

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

Watford  Electronics Limited ("the Company"), company number 1609020 , whose registered office is at Jessa House, 1 Finway, off Dallow Road, Luton, Beds., LU1 1WE, hereby gives to the Director General of Fair Trading an undertaking that-:

1.
it shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 1(c); 2(a); 2(b); 2(c); 3(a); 6(a); 8(a); 8(b); 8(d); 9(a)(i); 9(a)(ii); 10(b)(i); 10(b)(ii); 12(a); 12(b); 12(c); 12(f); 12(g); 12(h); 12(j); 12(k); 13(a); 13(b); 13(c); 14(a); 14(b); 14(c); 15(c); and 16(a) of the Company's terms on its old 'TERMS AND CONDITIONS' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) Terms: 1.6; 2.1; 2.2; 2.3; 2.4; 2.5; 3.1; 3.2; 4.1; 4.3; 4.5; 5.1; 6.1; 6.2; 6.3; 6.4; 7.1; 7.3; 7.4; 7.5; 7.6; 8; 9.1; 10.1; 11.1 and 12.1 of the Company's terms on its new 'TERMS AND CONDITIONS' (attached) insofar as they have the effect described in the attached letter of 25 November 1999; or

(c) any terms having the same or similar effect to the terms referred to above; and

2.
it shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
it will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed for and on behalf of Watford Electronics Limited by

Signed .......................................                         ..........................................                 

Shiraz Jessa                                           Nazir Jessa


Director



     Director and Company Secretary          

Dated:- 31 July 2000


      

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Arif Janmohamed, Director of Watford Electronics Limited ("the Company"), of 1 Finway, off Dallow Road, Luton, Beds., LU1 1WE, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1.
shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 1(c); 2(a); 2(b); 2(c); 3(a); 6(a); 8(a); 8(b); 8(d); 9(a)(i); 9(a)(ii); 10(b)(i);   10(b)(ii); 12(a); 12(b); 12(c); 12(f); 12(g); 12(h); 12(j); 12(k); 13(a); 13(b); 13(c); 14(a); 14(b); 14(c); 15(c); and 16(a) of the Company's terms on its old 'TERMS AND CONDITIONS' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) Terms: 1.6; 2.1; 2.2; 2.3; 2.4; 2.5; 3.1; 3.2; 4.1; 4.3; 4.5; 5.1; 6.1; 6.2; 6.3; 6.4; 7.1; 7.3; 7.4; 7.5; 7.6; 8; 9.1; 10.1; 11.1 and 12.1 of the Company's terms on its new 'TERMS AND CONDITIONS' (attached) insofar as they have the effect described in the attached letter of 25 November 1999; or

(c) any terms having the same or similar effect to the terms referred to above; and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................          In the presence of..........................................            

                 Arif Janmohamed 

   

Name............................................................

                                                                                  Address.........................................................

………………………………………………….

Dated:- 31 July 2000       


      

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Nazir Jessa, Director and Company Secretary of Watford Electronics Limited ("the Company"), of 1 Finway, off Dallow Road, Luton, Beds., LU1 1WE, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1. shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 1(c); 2(a); 2(b); 2(c); 3(a); 6(a); 8(a); 8(b); 8(d); 9(a)(i); 9(a)(ii); 10(b)(i); 10(b)(ii); 12(a); 12(b); 12(c); 12(f); 12(g); 12(h); 12(j); 12(k); 13(a); 13(b); 13(c); 14(a); 14(b); 14(c); 15(c); and 16(a) of the Company's terms on its old 'TERMS AND CONDITIONS' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) Terms: 1.6; 2.1; 2.2; 2.3; 2.4; 2.5; 3.1; 3.2; 4.1; 4.3; 4.5; 5.1; 6.1; 6.2; 6.3; 6.4; 7.1; 7.3; 7.4; 7.5; 7.6; 8; 9.1; 10.1; 11.1 and 12.1 of the Company's terms on its new 'TERMS AND CONDITIONS' (attached) insofar as they have the effect described in the attached letter of 25 November 1999; or

(c) any terms having the same or similar effect to the terms referred to above; and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................          In the presence of..........................................            

Nazir Jessa

Name............................................................

                                                                                  Address.........................................................

………………………………………………….

Dated:- 31 July 2000       



THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Razahussein Jessa, Director of Watford Electronics Limited ("the Company"), of 1 Finway, off Dallow Road, Luton, Beds., LU1 1WE, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1.
shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 1(c); 2(a); 2(b); 2(c); 3(a); 6(a); 8(a); 8(b); 8(d); 9(a)(i); 9(a)(ii); 10(b)(i); 10(b)(ii); 12(a); 12(b); 12(c); 12(f); 12(g); 12(h); 12(j); 12(k); 13(a); 13(b); 13(c); 14(a); 14(b); 14(c); 15(c); and 16(a) of the Company's terms on its old 'TERMS AND CONDITIONS' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) Terms: 1.6; 2.1; 2.2; 2.3; 2.4; 2.5; 3.1; 3.2; 4.1; 4.3; 4.5; 5.1; 6.1; 6.2; 6.3; 6.4; 7.1; 7.3; 7.4; 7.5; 7.6; 8; 9.1; 10.1; 11.1 and 12.1 of the Company's terms on its new 'TERMS AND CONDITIONS'  (attached) insofar as they have the effect described in the attached letter of 25 November 1999; or

(c) any terms having the same or similar effect to the terms referred to above; and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................          In the presence of..........................................            

Razahussein Jessa 

Name............................................................

                                                                                  Address.........................................................

………………………………………………….

Dated:- 31 July 2000

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

(IMPLEMENTING COUNCIL DIRECTIVE 93/13/EEC)

(“THE REGULATIONS”)

------------------------------------------------------------

UNDERTAKING

------------------------------------------------------------

I, Shiraz Jessa, Director of Watford Electronics Limited ("the Company"), of 1 Finway, off Dallow Road, Luton, Beds., LU1 1WE, hereby give to the Director General of Fair Trading an undertaking that I, in the course of any business, in any way, by myself, my servants or agents,

1.
shall not use or recommend for use in contracts concluded with consumers,

(a) Terms: 1(c); 2(a); 2(b); 2(c); 3(a); 6(a); 8(a); 8(b); 8(d); 9(a)(i); 9(a)(ii); 10(b)(i); 10(b)(ii); 12(a); 12(b); 12(c); 12(f); 12(g); 12(h); 12(j); 12(k); 13(a); 13(b); 13(c); 14(a); 14(b); 14(c); 15(c); and 16(a) of the Company's terms on its old 'TERMS AND CONDITIONS' (attached) insofar as they have the effect described in the attached letter of 29 September 1999; or

(b) Terms: 1.6; 2.1; 2.2; 2.3; 2.4; 2.5; 3.1; 3.2; 4.1; 4.3; 4.5; 5.1; 6.1; 6.2; 6.3; 6.4; 7.1; 7.3; 7.4; 7.5; 7.6; 8; 9.1; 10.1; 11.1 and 12.1 of the Company's terms on its new 'TERMS AND CONDITIONS'  (attached) insofar as they have the effect described in the attached letter of 25 November 1999; or

(c) any terms having the same or similar effect to the terms referred to above; and

2.
shall not enforce or attempt to enforce the terms, or any terms having the same or similar effect, in any contract entered into before the date of this undertaking; and

3. 
will, in drawing up any terms for general use in contracts concluded with consumers for the supply of goods or services in the course of any business, have regard to Regulation 5 and the indicative list of terms contained in Schedule 2 of the Regulations.


Signed .......................................          In the presence of..........................................            

Shiraz Jessa 

Name............................................................

                                                                                  Address.........................................................

………………………………………………….

Dated:- 31 July 2000       

D
PRESS RELEASE ON THE PARAGON GROUP 

OF PLC 

issued 11 September 2000   

Paragon to amend contract term entitling it to charge contractual interest after judgment

The Paragon Group of Companies plc has agreed to amend a term entitling it to charge interest on debts which are subject to court orders. 

This undertaking is given on behalf of the company and all its subsidiaries. It affects those borrowers who have: 

· agreements regulated by the Consumer Credit Act 

· been taken to court for defaulting on their payments 

· and been made subject to an instalment order tailored to their ability to pay. 

The term entitles the lender to continue charging interest at the contractual rate while the instalments are being paid. Borrowers who believe that they have cleared the debt then discover that a large sum is still owed. 

Paragon gave the undertaking after intervention by the Office of Fair Trading against another lender led to a Court of Appeal decision. The Court ruled the term was unfair in that it enabled the bank to obtain judgment against a borrower ordering him to pay by instalments without the court having the opportunity to reduce or disallow the contractual interest rate. The OFT has the power to apply to the High Court for an injunction to stop the use of such unfair terms. 

Paragon has agreed it will not charge additional contractual interest unless: 

· it has informed consumers about their right to ask the Court to reduce or stop this interest 

· the attention of the Court has been drawn to its powers to reduce or stop the interest. 

John Bridgeman, Director General of Fair Trading, said today: 'Such contract terms are heavily loaded in favour of the lender to the detriment of the consumer. The courts, when asked to make a judgment to recover debt, take into account the circumstances of the borrower and make an order setting out the level of repayments over a specified time period. The courts have been unaware that these companies have then added interest to the instalments with the effect of adding to the burden of debt. Lenders must realise that they have a responsibility towards borrowers and that penalising them in this way is unacceptable.' 

NOTES 

1. Paragon is a mortgage lender. It is also a major personal finance lender. It advanced loans of £95.6 million in the year to 30 September 1999 (both secured and unsecured). Paragon also finances motor dealers. 

2. The court case involved First National Bank which was taken to court by John Bridgeman after it refused to change a similar term in its unsecured consumer credit agreements voluntarily. 

3. In February, the Court of Appeal held that the term enabled FNB to obtain judgment against a borrower ordering him to pay by instalments and to continue to charge contractual interest usually without the Court or borrower having been made aware of the term and without the Court having been given the opportunity to consider exercising its powers to reduce or disallow contractual interest. The Court said that the bank, with its strong bargaining position as against the weak position of individual consumers had not adequately considered the borrowers' interests. In the view of the Court the term created unfair surprise and did not satisfy the test of good faith. It caused a significant imbalance in the rights and obligations of the parties and operated to the detriment of the consumer who had to pay the interest. 

4. The Judges, Lord Justice Peter Gibson, Lord Justice Waller and Lord Justice Buxton unanimously ruled that the term was unfair in these circumstances and asked FNB to amend it to meet the DG's concerns. FNB has undertaken not to enforce the term unless the Court has specifically considered exercising its powers to reduce or disallow the contractual interest payable and the consumer has been informed of his right to ask the Court to exercise these powers. FNB was refused permission to appeal by the Court of Appeal and it has asked the House of Lords for permission which has yet to be decided. 

5. Paragon's undertaking matches that made by FNB. 

6. The Office took action under the Unfair Terms in Consumer Contracts Regulations which came into force on 1 July 1995. These were superseded on 1 October 1999 by the Unfair Terms in Consumer Contracts Regulations 1999. The regulations implement an EC Directive (EC Directive 93/13) in the UK. They apply to standard contract terms used with customers in contracts made after 1 July 1995. The Regulations say that a consumer is not bound by a standard term in a contract with a seller or supplier if that term is unfair. They also give the Director General of Fair Trading and other Qualifying Bodies powers to stop the use of the standard term by businesses and prevent anyone recommending such terms, if necessary by obtaining a court injunction.

UNDERTAKINGS GIVEN BY THE PARAGON GROUP 

OF COMPANIES PLC

TO:
THE DIRECTOR GENERAL OF FAIR TRADING

Each of Paragon Mortgages Limited (“PML”), Paragon Personal Finance Limited (“PPF”) and Universal Credit Limited (“UCL”) undertake, subject to seven prior days notice to the contrary, that:-

1. In any contract regulated by the Consumer Credit Act 1974 (“the Act”), it will amend any term having the object or effect of making contractual interest payable on the amount of any judgment for sums owed by the customer, so as to provide the following additional text to the relevant clause:

If [name of company] applies for a money judgment in respect of this agreement, the Court may make an order (a “Time Order”) under Section 129 of the Consumer Credit Act 1974 (“the Act”) for the payment of the amount due to [name of company] by such instalments, payable at such times, as the Court thinks reasonable.  If the Court makes a Time Order, it may reduce the rate of interest during the period of Time Order under its powers under Section 136 of the Act.  [Name of company] will not enforce any claim to contractual interest accruing after the Court has entered a money judgment and made an order for payment by instalments of the amount due under this agreement unless prior to any such order, the attention of the Court has been drawn to its powers under Sections 129 and 136 of the Act and to this clause and the Court has specifically considered whether to exercise these powers.

This undertaking is suspended until 3 months after the disposal of any appeal by First National Bank PLC to the House of Lords in case no CHANF/99/0974/A3 (the “Disposal”).

2. With immediate effect, where a contract made after 30 June 1995 is regulated by the Act and contains a term having the object or effect of making interest payable at the contractual rate on the amount of any judgment for sums owed by the customer, PML, PPF or UCL as the case may be, will not enforce such a term in respect of any sums due under a money judgment where the court has ordered the judgment sum to be paid by instalments unless:-

a).
before the claim for the money judgment was issued, it gave written notice to the customer in terms of the draft in the Schedule hereto; and

b).
before the order to pay by instalments was made, the attention of the court has been drawn to its powers under Sections 129 and 136 of the Act and to the term and the court has specifically considered whether to exercise these powers;

provided that nothing in this undertaking shall prevent PML, PPF or UCL (as the case may be) retaining in a separate interest bearing account until after the Disposal any sum from the proceeds of sale of a property pursuant to a charging order which represents interest after judgment.

SCHEDULE

You should note that under the terms of your contract interest at the contract rate will continue to be charged until the balance is fully repaid, whether or not judgment is obtained.  This means that if you offer to pay any judgment over time by instalments, the total amount you will eventually have to pay will also include an amount for this ongoing interest.

In some circumstances, the court will make a “time order” under the Consumer Credit Act 1974 which will allow you to pay what you owe under the contract by such instalments as the court will fix.  The court can also reduce the rate of interest over the period of a time order.

You may wish to apply for a time order.  If you need further guidance, you should get help, for example, from a solicitor or a Citizen’s Advice Bureau.

RD Shelton

For and on behalf of PML, PPF & UCL

Dated 15/8/2000

 E
CONCORDAT WITH OFGEM

(Ofgem is the name by which the Office of Gas and Electricity Markets is known.  Ofgem regulates the gas and electricity markets in England, Wales and Scotland.)

THE UNFAIR TERMS IN CONSUMER CONTRACT REGULATIONS 1999 (The Regulations)

JOINT STATEMENT BY THE DIRECTOR GENERAL OF FAIR TRADING (DGFT) AND THE DIRECTOR GENERALS OF GAS SUPPLY (DGGS), AND ELECTRICITY SUPPLY (DGES)

INTRODUCTION

1. This joint statement sets out the framework within which the Director General of Fair Trading (“DGFT”) and the Director General of Gas Supply (“DGGS”), and the Director General of Electricity Supply (“DGES”), in partnership with the other Qualifying Bodies named in Schedule 1, will enforce the Regulations.  While the offices of the DGGS and DGES have been combined under the title Ofgem, and the title ‘Director General of Gas and Electricity Supply’ or ‘DGGES’ is used informally to describe the combined role, the statutory functions remain distinct for the time being, with DGGS exercising powers under the Gas Act 1986 and the DGES exercising powers under the Electricity Act 1989.  This joint statement will be reviewed on the first anniversary of the Regulations coming into force, or where other circumstances dictate.

LEGAL BACKGROUND

2. The Regulations came into force on 1 October 1999 and revoke the Unfair Terms in Consumer Contracts Regulations 1994.  They give effect in the UK to EU Directive 93/13 on unfair contract terms, and have to be interpreted and applied to achieve the aims of the Directive.  The principal aim of the Directive for the purposes of this concordat is to protect the consumer ‘against the abuse of power by the seller or supplier, in particular against one-sided standard contracts and the unfair exclusion of essential rights in contracts’ (Recital 9).

Requirements to consider complaints and give reasons

3. Regulation 10 places the DGFT under a duty to consider any complaint made to him that a contract term drawn up for general use is unfair unless (a) it appears frivolous or vexatious or (b) DGGS/DGES, or another Qualifying Body, has notified him that they agree to consider it.

4. Where DGGS/DGES notifies the DGFT that he agrees to consider a complaint, DGGS/DGES is under a duty to consider whether a contract term drawn up for general use is unfair (Regulation 11(1)).

5. Whether a communication can and should be regarded as constituting a complaint is a question for the body which receives it. In general, it would not be consistent with the purposes of the Directive to reject an enquiry or other communication, as not constituting a complaint for the purposes of the Regulations, if it gives any reason to believe that an unfair term is being used with consumers.

6. Under Regulation 10(2) the DGFT is required to give reasons for any decision to apply or not to apply for an injunction. This specific duty applies to DGGS/DGES only where he has agreed to consider a complaint and notified the DGFT to that effect.  The general duty to act fairly and reasonably in exercising a statutory function may be considered to entail (inter alia) giving reasons to a complainant whose complaint is neither accepted for consideration nor referred to another agency and to a supplier against whom injunctive action is proposed.  However, questions as to whether, to whom, and in what form reasons should be given must be considered by the body which is dealing with a complaint, in all the circumstances of each case.

Power to take injunctive action

7. Under Regulation 12, the parties to this concordat and the other Qualifying Bodies have, subject only to the notification requirements on Qualifying Bodies dealt with below, a power to apply for an injunction to prevent any person appearing to them to be doing so from using or recommending unfair standard terms in consumer contracts as defined in the Regulations.

8. No restriction is placed by the Regulations on the freedom to exercise this power.  However, where a contract is already the subject of an approach under the Regulations, it will not normally be advisable for another Qualifying Body separately to approach the same supplier about terms in the same contract.  The courts have power not only to require similar injunctive proceedings to be joined, but also retrospectively to penalise, by means of an adverse costs order, action of any kind that has caused unnecessary expense to be incurred.

Requirements to notify the DGFT

9. In connection with the exercise of the power to apply for an injunction,  DGGS/DGES is required to notify the DGFT in writing;

of his intention to apply for an injunction at least 14 days before the application is made, unless the DGFT consents to the application being made within a shorter period (Regulation 12(2));

of any undertakings accepted in lieu of court proceedings under Regulation 11(2) (ie including informal assurances and undertakings) together with copies of amendments to the terms (Regulations 14(a));

of the outcome of any application for an injunction including any undertakings given to the court, and any order made by the court (Regulation 14(b));

the outcome of any application to enforce a previous order of the court (Regulation 14(c)).

Duties of the DGFT

10. Under the Regulation 15, the DGFT has the following functions in relation to the matters dealt with in paragraph 6:

a duty to publish details of relevant court applications made by him, and of any undertakings or court orders obtained by him or notified to him by the Qualifying Bodies (Regulation 15(1));

a duty to inform any person on request whether a term has been the subject of a court order or undertakings obtained by or notified to him, and to provide that person with a copy of the order or details of the undertaking together with a copy of any amendments to the term in question; and

a power to publish information about the operation of the Regulations.

Ancillary power

11. Under Regulation 13, the DGFT has a power to require the production of documents and information to facilitate their consideration of complaints, and to ascertain whether undertakings and court orders obtained under the Regulations are being complied with.  DGGS/DGES can also require documents and information for the same purpose, but only in relation to court orders he has obtained and undertakings given to him.

The Regulations in Practice

12.
All the Qualifying Bodies have agreed with DGFT, on a bilateral basis, to observe certain principles in exercising their functions under the Regulations.  The two following sections of this Joint Statement, entitled respectively ‘Principles of Joint Enforcement’ and ‘Agreed Structures and Procedures’, set out how these principles will be applied and will operate in practice as between DGFT and DGGS/DGES.  In these two sections, the expression ‘the Parties’ is used to describe DGFT and either DGGS or DGES (as appropriate, depending on whether Gas Act or Electricity Act powers are being exercised).

PRINCIPLES OF JOINT ENFORCEMENT

13.
The Parties will observe the following principles enforcing the Regulations:

(i)
Autonomy: each Party acknowledges the general discretion of the other, subject only to the lead agency principle (see below), to reach a reasonable decision as to whether action on its part is appropriate in relation to any complaint and in particular the right of DGGS/DGES and other Qualifying Bodies to decline to consider a complaint for the purposes of Regulation 11.

(ii)
The lead agency principle: where either Party receives a complaint about a contract which is already under consideration by a Qualifying Body other than DGGS/DGES, it shall regard that body as the lead agency for that contract, and shall refer the complaint to it accordingly, unless that body agrees to give up its lead agency status.  The lead agency principle may generally be set aside by agreement, provided that any such agreement shall not result in separate and unco-ordinated action being taken in relation to the same contract.

(iii)
Co-operation: with a view to maximising the benefit of the Regulations to consumers and achieving certainty of process, each Party will co-operate with the other and with the other Qualifying Bodies, particularly by sharing information relevant to enforcement, so as to

a
ensure that all valid complaints are properly considered;

b
maintain consistency in interpretation of the Regulations and application of procedures; and

c
avoid duplication of action.

In addition, the DGFT will give all reasonable guidance based on his experience of enforcing the Regulations to DGGS/DGES and any other Qualifying Body.

(iv)
Confidentiality: subject to any legal duty that exists or may arise each Party will treat as confidential documents and information passed to it by the other, or by any other Qualifying Body, where their disclosure could harm the interests of either the body which provided them or any third party;

(v)
Selectivity of action: in considering whether to refer a complaint to another agency having powers under the Regulations each party shall fairly consider which such agency is best fitted to deal with the matter.  The factors to be taken into account shall include the resources at disposal of agencies, their knowledge of or ability to obtain information about the circumstances in which the contract is being used, and/or whether any of them is taking regulatory action against or currently has other regulatory dealings with the business using the contract.  Each party has discretion to make a reasonable decision in the light of these and any other relevant factors, but the following general areas of responsibility are identified:

a
complaints about terms used in transactions which fall within the special regulatory remit of a particular Qualifying Body shall in general be regarded as suitable to be dealt with by that body;

b
complaints about terms raising difficult or novel issues of law shall in general be regarded as the responsibility of the DGFT or of any Qualifying Body having relevant special knowledge or enforcement experience; and

c
complaints outside of the special regulatory remit of a Qualifying Body and not raising difficult or novel areas of law should be considered for referral to the appropriate trading standards authority under the “Home Authority Principle” (normally the authority within whose borders the head office of the suppliers is located).

AGREED STRUCTURE AND PROCEDURES

14.
The Parties shall each nominate a liaison officer or unit for the purposes of co-ordinating enforcement action.  The nominated liaison point within the Office of Fair Trading shall be the Unfair Contract Terms Unit (UCTU).

15.
UCTU will serve as the focal point for co-ordination on the enforcement of the Regulations, maintaining a confidential central record accessible to all Qualifying Bodies of the following information:

a
details of each complaint which has been made or notified to the DGFT, sufficient to identify the contract involved, the name and location of the seller or supplier, and the Qualifying Body which is considering or has considered it; and

b
details of all court proceedings currently being taken under the Regulations, sufficient to identify the parties and the contract involved.

16.
Where one Party has agreed in accordance with the following guidelines to notify in writing another agency, the stated time for such notification may be altered by agreement.  However, where delay could adversely affect consumers, or result in an enforcement body undertaking abortive work, notification should always take place as soon as possible. The following procedural guidelines have been agreed.  The guidelines assume that a Qualifying Body will give any complaint initial consideration before deciding whether to deal with it (that is “consider” it for the purposes of the Regulations);

(i)
Where either party receives a complaint on which it appears action cannot be taken, the recipient will inform the complainant, giving reasons.  A complaint may be regarded as non-actionable if (for instance) it lacks necessary information, or the terms complained of are known to be no longer in use, or if it is clear without need for enquiry that it falls outside the scope of the Regulations.

(ii) Where an actionable complaint is made to DGGS/DGES,

(a)
if DGGS/DGES does not wish to deal with the complaint, he will within 10 working days of receipt of it refer it and any information on file that is likely to be of assistance in dealing with it, to UCTU (or if it is clearly suitable for another Qualifying Body, to that body) and respond appropriately to the complainant, or

(b)
if DGGS/DGES wishes to deal with the complaint, he will notify UCTU within 10 working days of receipt of it that he agrees to do so, giving enough details to identify the trader (including name and address) and the contract.  UCTU will respond within 10 working days.  If it is able to confirm that no lead agency is recorded as dealing with a complaint about the contract, it will provide DGGS/DGES with guidance material and any other available information likely to be of assistance in dealing with the complaint.  Otherwise, UCTU will within a further 10 working days duly refer the complaint to the lead agency (with such information as may be of use) and inform DGGS/DGES accordingly, unless either DGGS/DGES or the lead agency states that they have agreed to set aside the lead agency principle in relation to that contract.

(iii) Where an actionable complaint is made to the DGFT,

a
if DGGS/DGES or another Qualifying Body is recorded as already dealing with a complaint about the same contract, UCTU will duly refer the complaint within 10 working days, together with such information as may be of use, or

b
if no such lead agency is on the record, UCTU will within 10 working days decide either to deal with the complaint or refer it to the most appropriate Qualifying Body with an offer to supply guidance and other information of possible assistance if the referral is accepted.

(iv)
Where a complaint is referred to either party by another Qualifying Body, the complaint will be treated in the same way, and observing the same time limits, as if it had been made directly, subject to the following provisos:

a
Further referral to another Qualifying Body will not normally take place.  (NB this does not affect the freedom of DGGS/DGES to decline to consider any referred complaint, subject to the lead agency principle, i.e except a complaint relating to a contract with which it has agreed to deal and proposes to continue to deal).

b
The Qualifying Body to whom the complaint was originally made – not DGGS/DGES or DGFT remains responsible for informing the complainant of the referral.

(v)
If DGGS/DGES, having agreed to deal with a complaint or complaints, subsequently wishes to abandon his consideration of the matter, for whatever reason, and in particular pursuant to any agreement to set aside the lead agency principle, he shall within 10 working days of taking the decision notify it to UCTU, refer the file accordingly, and respond appropriately to the complainant(s).

(vi)
When a court order or undertakings have been obtained by either party, that party will take all reasonable steps to ascertain that they have actually been complied with before final closure of the case, and in particular will use its power under Regulation 13 as appropriate for that purpose.

(vii)
When a court order or undertakings have been obtained by DGGS/DGES, he will within 10 working days notify DGFT as required by the Regulations, and will in doing so supply such further information (i.e. in addition to the details identifying the trader and contract already notified to him) as is necessary to enable to him to comply with his duty to publish information (in the Unfair Contract Terms Bulletin) under Regulation 15(1) and to provide full details under Regulation 15(2).  This further information will consist of:

a
a copy of the terms considered unfair

b
a copy of any amended terms the seller or supplier has agreed to adopt

c
details of any term or terms whose use was not discontinued, but whose use DGGS/DGES considers to require monitoring for possible unfairness.

(viii)
When enforcement action is finally concluded by DGGS/DGES, whether successfully or otherwise, DGFT will be notified within 10 working days of closure of the case.  UCTU will then remove DGGS/DGES from the record as the lead agency for dealing with that complaint, unless the following applies.  The DGGS/DGES is free to inform UCTU, if he remains concerned that the contract may still contain a term or terms of doubtful fairness, but lacks the evidence to pursue them, that he wishes to continue to have complaints about the terms forwarded to him so that he may consider whether he wishes to deal with them.  Either party may, on this basis, continue to be recorded as lead agency in respect of a contract on which action has been (for the time being) concluded.

Signed by: ….........................…………………………...........................

Callum McCarthy (the Director General of Gas Supply, and the Director General of Electricity Supply)

Date: 9 October 2000

Signed by:……………………………………………………………….. 

John Vickers (the Director General of Fair Trading)

Date: 31 October 2000

F
CONCORDAT WITH OFREG 

(Ofreg is the name by which the Office for the Regulation of Electricity and Gas is known.  Ofreg regulates the electricity and gas markets in Northern Ireland.)

THE UNFAIR TERMS IN CONSUMER CONTRACT REGULATIONS 1999 (The Regulations)

JOINT STATEMENT BY THE DIRECTOR GENERAL OF FAIR TRADING (DGFT) AND THE DIRECTOR GENERAL OF ELECTRICITY SUPPLY FOR NORTHERN IRELAND (DGESNI)/DIRECTOR GENERAL OF GAS FOR NORTHERN IRELAND (DGGNI)

INTRODUCTION

1. This joint statement sets out the framework within which the Director General of Fair Trading (“DGFT”) and the Director General of Electricity Supply for Northern Ireland (“DGESNI”)/Director General of Gas for Northern Ireland (“DGGNI”), in partnership with the other Qualifying Bodies named in Schedule 1, will enforce the Regulations.

LEGAL POSITION

2. The Regulations came into force on 1 October 1999 and revoke the Unfair Terms in Consumer Contracts Regulations 1994.  They give effect in the UK to EU Directive 93/13 on unfair contract terms, and have to be interpreted and applied to achieve the aims of the Directive.  The principal aim of the Directive for the purposes of this concordat is to protect the consumer ‘against the abuse of power by the seller or supplier, in particular against one-sided standard contracts and the unfair exclusion of essential rights in contracts’ (Recital 9).

Requirements to consider complaints and give reasons

3. Regulation 10 places the DGFT under a duty to consider any complaint made to him that a contract term drawn up for general use is unfair unless (a) it appears frivolous or vexatious or (b) the DGESNI/DGGNI, or another Qualifying Body, has notified him of agreement to consider it.

4. Where the DGESNI/DGGNI notifies the DGFT that he agrees to consider a complaint, he is under a duty to consider whether a contract term drawn up for general use is unfair (Regulation 11(1)).

5. What kind of communication can and should be regarded as a complaint is a question for the body which receives it.  In general, it would not be consistent with the purposes of the Directive to reject an enquiry or other communication, as not constituting a complaint for the purposes of the Regulations, if it gives any reason to believe that an unfair term is being used with consumers.

6. Under Regulation 10(2) the DGFT is required to give reasons for any decision to apply or not to apply for an injunction. This specific duty applies to the DGESNI/DGGNI only where he has agreed to consider a complaint and notified the DGFT to that effect.  The general duty to act fairly and reasonably in exercising a statutory function may be considered to entail (inter alia) giving reasons to a complainant whose complaint is neither accepted for consideration nor referred to another agency having powers under the Regulations and to a supplier against whom injunctive action is proposed.  However, questions as to whether, to whom, and in what form reasons should be given must be considered by the body which has received a complaint, in all the circumstances of each case.

Power to take injunctive action

7. Under Regulation 12, the parties to this concordat and the other Qualifying Bodies have, subject only to the notification requirements on Qualifying Bodies dealt with below, a power to apply for an injunction to prevent any person appearing to them to be doing so from using or recommending unfair standard terms in consumer contracts as defined in the Regulations.

8. No restriction is placed by the Regulations on the freedom to exercise this power.  However, where a contract is already the subject of an approach under the Regulations, it will not normally be advisable for another Qualifying Body separately to approach the same supplier about terms in the same contract.  The courts have power not only to require similar injunctive proceedings to be joined, but also retrospectively to penalise, by means of an adverse costs order, action of any kind that has caused unnecessary expense to be incurred.

Requirements to notify the DGFT

9. In connection with the exercise of the power to apply for an injunction, the DGESNI/DGGNI is required to notify the DGFT in writing (which includes fax);

of his intention to apply for an injunction at least 14 days before the application is made, unless the DGFT consents to the application being made within a shorter period (Regulation 12(2));

of any undertakings accepted in lieu of court proceedings under Regulation 11(2) (ie including informal assurances and undertakings) together with copies of amendments to the terms (Regulations 14(a));

of the outcome of any application for an injunction including any undertakings given to the court, and any order made by the court (Regulation 14(b));

the outcome of any application to enforce a previous order of the court (Regulation 14(c)).

Duties of the DGFT

10. Under the Regulation 15, the DGFT has the following functions in relation to the matters dealt with in paragraph 6:

a duty to publish details of relevant court applications made by him, and of any undertakings or court orders obtained by him or notified to him by the Qualifying Bodies (Regulation 15(1));

a duty to inform any person on request whether a term has been the subject of a court order or undertakings obtained by or notified to him, and to provide that person with a copy of the order or details of the undertaking together with a copy of any amendments to the term in question; and

a power to publish information about the operation of the Regulations.

Ancillary power

11. Under Regulation 13, the DGFT and the DGESNI/DGGNI have a power to require the production of documents and information to facilitate their consideration of complaints, and to ascertain whether undertakings and court orders obtained under the Regulations are being complied with.  The DGESNI/DGGNI can also require documents and information only in relation to court orders and undertakings obtained by himself.

PRINCIPLES OF JOINT ENFORCEMENT

12. 
The parties to this concordat will observe the following principles in enforcing the Regulations:

(i)
Autonomy: each party acknowledges the general discretion of the other, subject only to the lead agency principle (see below), to reach a reasonable decision as to whether action on its part is appropriate in relation to any complaint and in particular the right of the DGESNI/DGGNI and other Qualifying Bodies to decline to consider a complaint for the purposes of Regulation 11.

(ii)
The lead agency principle: where either party receives a complaint about a contract which is already under consideration by a Qualifying Body other than the DGESNI/DGGNI, it shall regard that body as the lead agency for that contract, and shall refer the complaint to it accordingly, unless that body agrees to give up its lead agency status.  The lead agency principle may generally be set aside by agreement, provided that any such agreement shall not result in separate and uncoordinated action being taken in relation to the same contract.

(iii)
Co-operation: with a view to maximising the benefit of the Regulations to consumers and achieving certainty of process, each party will co-operate with the other and with the other Qualifying Bodies, particularly by sharing information relevant to enforcement, so as to

a
ensure that all valid complaints are properly considered;

b
maintain consistency in interpretation of the Regulations and application of procedures; and

c
avoid duplication of action.

In addition, the DGFT will give all reasonable guidance based on his experience of enforcing the Regulations to the DGESNI/DGGNI and any other Qualifying Body.

(iv)
Confidentiality: each party will treat as confidential documents and information passed to it by the other, or by any other Qualifying Body, where their disclosure could harm the interests of either the body which provided them or any third party, subject to any legal duty of disclosure that exists or may arise;

(v)
Selectivity of action: in considering whether to refer a complaint to another agency having powers under the Regulations each party shall fairly consider which such agency is best fitted to deal with the matter.  The factors to be taken into account shall include the resources at disposal of agencies, their knowledge of or ability to obtain information about the circumstances in which the contract is being used, and/or whether any of them is taking regulatory action against or currently has other regulatory dealings with the business using the contract.  Each party has discretion to make a reasonable decision in the light of these and any other relevant factors, but the following general areas of responsibility are included:

a
complaints about terms used in transactions which fall within the special regulatory remit of a particular Qualifying Body shall in general be regarded as suitable to be dealt with by that body;

b
complaints about terms used by small traders shall, where they do not involve difficult issues of law, in general be regarded as suitable for local authority enforcement;

c
complaints outside of the special regulatory remit of a Qualifying Body and not raising difficult or novel areas of law should be considered for referral to the appropriate trading standards authority under the “home authority” principle (normally the authority within whose borders the head office of the suppliers is located).

AGREED STRUCTURE AND PROCEDURES

13.
Each party to this concordat shall nominate a liaison officer or unit for the purposes of co-ordinating enforcement action.  The nominated liaison point within the Office of Fair Trading shall be the Unfair Contract Terms Unit (UCTU).

14.
UCTU will serve as the focal point for co-ordination on the enforcement of the Regulations, maintaining a confidential central record accessible to all Qualifying Bodies of the following information:

a
details of each complaint which has been made or notified to the DGFT, sufficient to identify the contract involved, the name and location of the seller or supplier, and the Qualifying Body which is considering or has considered it; and

b
details of all court proceedings currently being taken under the Regulations, sufficient to identify the parties and the contract involved.

15.
Where one party is under a duty to notify another, the stated time period for written notification may be altered by agreement.  However, where delay could adversely affect consumers, or result in an enforcement body undertaking abortive work, notification should always take place as soon as possible. The following procedural guidelines are agreed by the parties to this concordat.  The guidelines assume that a Qualifying Body will give any complaint initial consideration before deciding whether to deal with it (that is “consider” it for the purposes of the Regulations);

(i)
Where either party receives a complaint on which it appears action cannot be taken, the recipient will inform the complainant, giving reasons.  A complaint may be regarded as non-actionable if (for instance) it lacks necessary information, or the terms complained of are known to be no longer in use, or if it is clear without need for enquiry that it falls outside the scope of the Regulations.

(ii) Where an actionable complaint is made to the DGESNI/DGGNI,

a
if the DGESNI/DGGNI does not wish to deal with the complaint, he will within 10 working days of receipt of it refer it and any information on file that is likely to be of assistance in dealing with it, to UCTU (or if it is clearly suitable for another Qualifying Body, to that body) and respond appropriately to the complainant, or

b
if the DGESNI/DGGNI wishes to deal with the complaint, he will notify UCTU within 10 working days of receipt of it that he agrees to do so, giving enough details to identify the trader (including name and address) and the contract.  UCTU will respond within 10 working days.  If it is able to confirm that no lead agency is recorded as dealing with a complaint about the contract, it will provide the DGESNI/DGGNI with guidance material and any other available information likely to be of assistance in dealing with the complaint.  Otherwise, UCTU will within a further 10 working days duly refer the complaint to the lead agency (with such information as may be of use) and inform the DGESNI/DGGNI accordingly, unless either the DGESNI/DGGNI or the lead agency states that they have agreed to set aside the lead agency principle in relation to that contract.

(iii) Where an actionable complaint is made to the DGFT,

a
if the DGESNI/DGGNI or another Qualifying Body is recorded as already dealing with a complaint about the same contract, UCTU will duly refer the complaint within 10 working days, together with such information as may be of use, or

b
if no such lead agency is on the record, UCTU will within 10 working days decide either to deal with the complaint or refer it to the most appropriate Qualifying Body with an offer to supply guidance and other information of possible assistance if the referral is accepted.

(iv)
Where a complaint is referred to either party by another Qualifying Body, the complaint will be treated in the same way, and observing the same time limits, as if it had been made directly, subject to the following provisos:

a
Further referral to another Qualifying Body will not normally take place.  (NB this does not affect the freedom of the DGESNI/DGGNI to decline to consider any referred complaint, subject to the lead agency principle, i.e except a complaint relating to a contract with which it has agreed to deal and proposes to continue to deal).

b
The Qualifying Body to whom the complaint was originally made – not the DGESNI/DGGNI or DGFT – remains responsible for informing the complainant of the referral.

(v)
If the DGESNI/DGGNI, having agreed to deal with a complaint or complaints, subsequently wishes to abandon his consideration of the matter, for whatever reason, and in particular pursuant to any agreement to set aside the lead agency principle, he shall within 10 working days of taking the decision notify it to UCTU, refer the file accordingly, and respond appropriately to the complainant(s).

(vi)
When a court order or undertakings have been obtained by either party, that party will take all reasonable steps to ascertain that they have been actually been complied with before final closure of the case, and in particular will use its power under Regulation 13 as appropriate for that purpose.

(vii)
When a court order or undertakings have been obtained by the DGESNI/DGGNI, he will within 10 working days notify the DGFT as required by the Regulations, and will in doing so supply such further information (i.e. in addition to the details identifying the trader and contract already notified to him) as is necessary to enable to him to comply with his duty to publish information (in the Unfair Contract Terms Bulletin) under Regulation 15(1) and to provide full details under Regulation 15(2).  This further information will consist of:

a
a copy of the terms considered unfair

b
a copy of any amended terms the seller or supplier has agreed to adopt

c
details of any term or terms whose use was not discontinued, but whose use the DGESNI/DGGNI considers to require monitoring for possible unfairness.

(viii)
When enforcement action is finally concluded by the DGESNI/DGGNI, whether successfully or otherwise, the DGFT will be notified within 10 working days of closure of the case.  UCTU will then remove the DGESNI/DGGNI from the record as the lead agency for dealing with that complaint, unless the following applies.  The DGESNI/DGGNI is free to inform UCTU, if he remains concerned that the contract may still contain a term or terms of doubtful fairness, but lacks the evidence to pursue them, that he wishes to continue to have complaints about the terms forwarded to him so that he may consider whether he wishes to deal with them.  Either party may, on this basis, continue to be recorded as lead agency in respect of a contract on which action has been (for the time being) concluded.

Signed by: ….........................…………………………...........................

Douglas McIldoon, Director General of Electricity Supply for Northern Ireland, Director General of Gas for Northern Ireland

Date: 27 November 2000

Signed by:……………………………………………………………….. 

John Vickers, Director General of Fair Trading

Date: 5 December 2000  


